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WRIGHT, J.A.:

Hercunder arn the reasons for our dccision on September 28,
1892, to allow the appeal, quash thoe conviciion for rape, set
aside the scntence and enter a vordict of acguittal. The -
appellant had bocn convicted and sentencoed after trial im the
St. Cathoring Circuit Court on July 19, 1591, before Reckord, J.
and a jury. He sought tce impeach his conviciion and sentence
o the under—-mentionnd grounds of appeals

"l. Tho vordiclt was unrcasonablc and
unwarranted and cannoi¢ bo supportaoed
having xecgard to the evidonee in
chat conscnt was never negativoed
o the Crown's casce and in
prrticulars

() Complainani®s bohaviocur 1.2.,
going off on a *joy ridao',
stopping for drinks 2l Clubs,
drinking and smoking in A
laid-back fashion and visiting
the Linstend Police Station
but at no timc protasting,
~rttempting to escape v
roporting rape;

{b) Indcpendent evideanc? of Corporal
Clacken and Corporal Gift
Drummond demonstrated that the
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# Complainant was undor no pressure
28 would vitiate consons,

2. The Learned Prial Judge crred in law

in that he (&) found thai there was

A cast Lo go to the Jury and as such,

cverruled ths submission of no case

and {b) failed to adequacly and

proporly direct the Jury on the

Defznce of Consent.®
The issue raised by the grounu of appeal was so incontestable
thal counsel for the Crown, quite commundably, readily conceded
“ha validity of the complaint. For proscnt purposes, therefore,
i, is not necessary to set out the facts in extenso. The indict-~
ment containing four counts of rape derivad from what appears to
save been a flirtatious interlude over thr period April 22--24,
1590. Earlicer in ihc said month, the complainant chanced upon
thoe appellant znd one Paulecte McCatity a2t some place in Groaenwich
Town. McCatty mada tho introductions nd advised tha complainani
that she and thoe appellant wore dus to bo married in about two weoks
Lime. In roesponsoe Lo HeCatty's roguesih, tho complainant supplied
acr adaress (wooro she lived with hor moithir) and afteor a leng
alncussion thay prrited with a promise o mest again. After
furthar contact cho couple arrived at the complAainant’s home
~bout 9:10 p.m., on apxril 22 and invited hor out for a drink
nearby but they oventually ended up in Ocho Rios wherc thoy
arvived at about midnight. The complainant testified that she
win dressed only in 2 yellow jumper suit aind tiiat she had

yoolded to the porsuasion te go to Ocho Rios aficer she had buoon

N

~asured she would bo t2kon back home in Lime for work noext
moraning. On the way w0 Ocho Rios bthey hnd driuks. fa Ocho Rios
choy atae at 2 rostaurant and then reopalr:d o o aotol whore two
rooms wera bookod onn soparate floors. Thay 2ll asscemblod in one
room and thon cho appalliant askaed Lf sho was ready to go o herx
room to which ho thon accompanied hizr. Onen there hw told her
o andress aad gn Lo bod with him. 'fho suddon turn of evoals

scomed to havoe tokan her by surprise so sho played for time and
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axprassad tie wish to have a showoer. Shn turned on the shower
but did not have » bath and whon sha cmergod froom the batbroom
she was scantily clad in her panty with 2 towel thrown over her.
The appellant had in the meantime left the room but she claims
“hat he returncd with a kitchen knifo which he placed on tho
bodgide table and ordered her to bed. She insisted that she was
~opon-eonsenting party o the three acts of saxunl intercoursao
which she roccounted as having taken place during the course nf
thac night as thoe appelliant alternated batwoeon her room and
HeCatty's whom tho appellant callesd “Mummy“; HMcCatty in turxn
ealled him "Daddy®. But even after the first act about which
she complained she called room-scervicoe asking only that she bo
awakened carly the pext morning. It is rolgvant to note that
she made no complaint though she had thoe opportunity o @0 so.

After thoe third act of sexual intorcenourse she wont Lo
MeCatty's room whors MeCatty, whoe appearzd to have ongineerad
the edscapade, cnguired of her "if overybody was okay", and the
appellant replicod informing MceCrtty of thoe onjovable time he had
hde  Thereaftor sho accepied MeCatty's invitation to join thon
A8 they cuddlod im bod.

Hext morning thoy loft on tho roturn journey home and
when they ceoachod Limstend tho appellant sont dMeCatty to thoe
vVicteoria Mutunl Socicty to draw thoe amoant »f $40,000. Tho
“mount was pait by Hanagoer®s Cheque which hin: encashed at another
bank. They wore on the road all »f that ondey during which time
theoy imbiboed several bottlos of Heincken becy. it was not until
scmetime Monday night that they arrived st hig residence in
Linstead and theroe the three of them joinal in multiple sexual
intercourse. During their stay in Linstonn they wont to thoe
Motor Vehicls Exomination Depot as well 2s the Tax Office.

Thay also visito? ono Tootsie's Bar afiter which the appellant:
apnounce’ that he had been robboed of his $346,000. This beesme

vhe subjoct-mattor of reoports at the Lingbaad and Spanish Town
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Pelice Staticns but At mone of the places whore she had the oppor-
tunity to reporit hor alleged ordeal il she make any such repork.
Proviously they had gone toe the Ocho Rins Police Station but sho
made no report there cither. She even admitted that at times she
wos alonce in the car but mado no effort to leave.

Her cross-oxamination was cembarrassing.  She admitviod that
500 never gave oven 2 nint to anyone that she was being terrurized,
Sho admitted, oo, that as they bhad their beers they smoked ganja.
Sk mliso admittoed that the appelliant had given her moacy to teloe-
phone home.  Instond she called her neighbour and assured her sho
wns 2lright. She conceded; too, that tha appellant had given ho
moncy which she usad to buy panties and thnit the appellant washed
horx clothes whils she put on clothes suppiicd by MeCaity. She
dended telling ©he Prolice at Linstead Polico Station that tho
appelliant was hcer boyfriend. Howaver, Dotective Corporal Clacken,
who was called by the defence, testificd that when the appelliant
attended at the Police Station to make tho report of the robbory
o was so drunk and unstable that he had e scek information from
ke complainint concorning the appellani’s condiition. She assurod
the officor that ncthing was wrong with him and told him in  200i-

a

+irn that he wes hor boyfricond and that

2.7

AT

r ralationship had
Pogun jusi days carlicr.,  She made ne roport of rape thera.

Ii was not unitil midnight on fucstay April 24 that the
complainant returnod home Lo see as angry crowd which set upon the
sppellant aad keCaliy and beat them until Police intervened and

roscued them. During her daughter®s absonce her mother, in panic,

had made enguiry 2% the radio stations, “he hospital, Police
Station and the Glzaner Company. in fact, the complainant was
roported missing in the Star. Hence the public reception on her
raturn.,

After the trial judge had overruloed @ submission of no
casc to answer, iths appellant gave sworn tostimony, a rare
oceurrence, in which ho relatad the sordid details of the osca-

padc to which ha maintained the complainan was a fully consoenlting
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party but that the mattor went sour whez ke was not able to
provide the agreod sum because of the loss of his moncy. In
addition to Detective Corporal Clacken, alrcady mentioned, ho
cazlled Detective Corporal Drummond of the Rape Unit who had
intervicwed the complainant and takenm har statoment of some
eighteen to ninctoon pages and it was hor tostimony that sho did
not prefer charges against the appellant boecaussz of the contents
of that statement. Indeed, she said that the complainent told
hoxr she had cxpected to get $20,000 to purchase a television and
sot wp herself in business but her expectations had not materia-
iized. 1In the midst ¢of that, however, tho witness said that tho
complainant “never told her that she had consented to him having
scx with her. She told me she never consonted to him having sox
with her.™

Corporal Pruline Johnson of the Hunits Bay Police Station
who had to do with the complainant and th" sppellant when they
were taken teo thoe Station testificed that she made no report of
repe Against tho appellant despite tho insisteonce of her mothoer.
"8h¢ just kept down hor hoad and was crying®, the officer said.
It was only tho mother who used the word rope. But last it be
“hought that this was a girl under her mother®s care it needs
£e be stated thai the complainant is..q marriod woman who
At the timc was 2stranged from her husbapd. That, in brief,
was the evidence boforce the Court.

This is a2 remarkable case in that it cannot be often that
tho prosecution presents A casae of this natuare, so pregnani with
the cloment of comsent even if thoe complainanit denias that she
conscnted. The maxim "action speaks loudcoy than words® was amply
demonstrated bhere. it is abundantly cliney thnt the no-case sub-
mission was justifind and ought to havae boon upheld because thoe
case carried the saods of its owa destruct.on. It is just
possible that the hostile atmospherc of the trial, apparent from

the record, tippod the scales against counscl though this siwuld
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noi. have been allowed to happen. This Court upholds counsel's
right tobe firm and vigorous in the defence of his client
provided he conducts himself with due respect for the Court even
if he feels nettled by the overruling of his no-case submission.
Rudeness on his part is inexcusable and remarks recorded as
falling from the lips of defence counsel are deplorable and cannot
be condoned. But in the final analysis, it is the judge's respon-
sibility to hold the reins of control to ensure a fair trial in
an atmosphere consonant with the dignity of the Court.

Having ragard to the nature of the evidence, once the trial
judge ruled that the casc should go to the jury it was incumbent
upon him to give the most careful and meticulous directions to
the jury to ensurc that they were not swayed by the Court-room
atmosphere nor by any perception that the complainant had not had
a fair deal. First and forcmost, he is required to state the law
correctly otherwise the jury would be misdirected in coming to
their verdict. His definition of rape, appearing at page 8 of
the summing-up, is as follows:

"I am going to tell you what the law says
about. rape. The offence of rape is
committed when a male person has sexual
intercourse with a female person without
hcr consent whether by force, by fear or
fraud. So the ingredients of tha
offencc are firstly, sexual intercours<.
These two people are bigy, responsible
men and women. They had scxunl inter-
cours<, both of them, so you don't have
any problem with that. But I will just
tell ycu that this act of sexual intoer-
course, all it means is that you have
to be satisfied that the male ponis
penctrated the scxual organ of the
complainant.

The sccond thing that must be proved,
that the complainant conscnted - sorry,

I made 2 mistake. It must be proved that
the complainant did not give her consent.,
The Crown must prove this and I wish to
repeat it because wo had a little error
there: The Crown must prove that the
complainant did not consent to the
accused man having scxual intercourse
with her; not only that he never - that
it was without hor consent, but also

it could have bocan by means of ferce,
because ot one time she was telling you
that he was thrcatening her - he put
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"down ~ knife there - or through fear,
bocusa she feared that if she had done
anything hoe would have used Lhoe knifoe on
hor, or throuagh fraud, There is no quoes-
tion ¢f f£raud in this case, s wo won't
go into thait, So if tho complrinantc
yields %o sex through fear of &onth, this
is ot consent; either fear of doath or
fear of any soerious bodily injury, then
that wouldan't be conscnit.”

DICESW

The defecct in dofining the law applicabln is obvious as the trial
judge omitted to include:

“or with indifforence as to whather she

consants or not,” (See R, v, Morgan

{19765 a.C. 182) "and with thoe intention

to havne scxual intercourse whaothor she

conscnted or pot.”
And he never took Cho opportunity theroeafior to correct that errox.
Accordingly, this vital aspect of the low, particularly in a2 case
with suach tarnishoed ovidence, was abgent fLrom the jury's delibe-
ratidon, Lt was incvitable that o miscarrisge of justice would
resalt,

From such 2vidcncee as we have relapnd it is sclf-ovident

and noads no porsuasion of argument taat The vordict is unreason-
~bic and cannolb boe supporved having roegard ©n the evidence., it
seoms rather that the jury vented its revulsion at the conduct of
th parties upon tho appellant -~ a dangux agaedinst which a propoer
summing-up would onsuare ~ amd further boing ill-equipped becauase
~f the dofective dofinition of the law thoy scomed to have baon at
che mercy of thoe court-room tenslon and thoir emotions. A convic-
tion was ecrtainly unwarrantcd., Hencoe thr decision of the Court

vo which referenco was madoe earlier.



