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WOLFE, J.8.3

The app2llant was txied in th: Hlgh Ccur: Division of i3
Gun Court at a sitvang of the Clarasndon Circurt Court in May Pan
on the 19th, 20:ch &ﬁd 31lst July, 1993, baforxrz Theobalds, J.,
givting alona, He was charged on an indictment which contained
Two counts for illagal poussession of firezrm and robbery wiih
zggravation, H= was convicted on both counts and sentencsed o
mmprisonment at hard labour for five and zcven years raespectively.
Scpiances wavre ardirad Lo run coucurrenoly.

r, Harrison, for tha Crown, on 2 gu-suion from the Cour’t,

quita propzriy indieatvd to tha Cour’: :he: she was unabl:z: o
suppoxrs the corvictions as the laarnzd “.oizl judgs hed failad
complately wo givae himself sny dirvcections on =he crucial issas
i the case, asmely, tha avidence of visurl laentification. W2
sgrea wholensartadly with tha concession wads by Dr. Harzison
end ag a result we allowed the app:al, quaczhad tha convictions,
st aside the szpiooces and entered a vordict of acquittal.

The sole purpose of putting our r:ascns in writing is =0

re-~cmphasies, anct agzin, the absolute nocassity for judgss



~2-
sitting alonz o diamonstrate in thelr summing-up that taey apprs~
ciate the need 2o warn themsalves of tii: dangers associat2d wisi:

aovidence of visuzi ldentification and, “hexufore, inm zhe assans-
nent of the vid:osez Lo approach it with caution.

Thelir Lexdebhips of the Judicial Conmittes of the Privy
Counczl and this Couri have on numsrous "ccasglons in recent
history madz 1: abundantly clear cahat £27lure of a judgz =o
Somonsirate in Lhn summation thaw the nred for caution is apprco-
crat=d, when visual identifaication is ra2iiaod upon, will raesult
LB the cenvicuion baing quashzd, So mony and, w: presume, so
wsll Known ar2 th2 authorities that wz cons.der il unnecassaxy
“9 cite any of thzm in this judgment,

Only & brizf summary of the avidonc: is nacaessary in th2
c.recumatancas cof “his casa. The complaisant Exxol Croseman was
zld up and robbnd by two men, onc of wion was :rmad with a gun,
whalstc he was riding his bicycle alonrg Fogahk Road in che parish
of Clarandon., Ths incidoant took placz a7 cboul 9:15 p.m. T
pDurporaa racogniilonl of the appellant. was aidaed orly by the
neonlight., T. Creoszman testified tha: no knzw zne appellant
for over twaniy-five ynars and thac thay L&d grown up in tas
same dLswricy,

The prosecuilon cass was also baswé un an oral confzssion
made by the appallant at the time of arvast. The learnad trial
judge in his summatliop indicacved cthat 4 would place ne raliance
on the confsssion 23 bha was of the viaw than the appellant had

can beaten by tie police %o inducs tha cunicssion,

in dzaling wi'h the issue of visual idencification, ths
lzarned judge said:

"S¢ I turn back now mc tne issus of visual
identificarion by the compiniraint. 1
Rccup' whe svidence that moon was shining
at che time and I aceceptl Lhn ovidence that
S ACCUSCd parson cams williln Ltwo faet,
and «var shough the complairant said that
aftz2r o bad recegnised the accused the
accused sttampnad to cover his face, I
£ind chat there was suffrcian® opportunity
for “bo Idencification to havi been mada
and on thesa findangs of fae! I find (he

accusec man guilty ocn both counls of this
indicmmant,
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Hoth anothair werd was breached about visual identification by <ha
lcarnad judge. He completely failed to warn himself of the dangscs
associzted wich visuval identification cvidencs, He failed to
cXamine the circumstarces under which the purportad recegaiiion
was made, Tais w2 found wholly unacceptable. This failure ou

the part of tha lzarped judge, in our visw, denied the appallant

# fair trial,

This Court Goed not require a judgs tc use any parcicular
formula in dealiag with visual identification but we repeat onen
agazin that the judge must demonstrate tha: he kbows how tha prin-—
ciple of law is 0 b2 applied. As was said in R, V., Camaron
5.C.C.A. 77/88 (unroported) delivered Novamber 10, 1989, whils’
chere is a presumption that the judgz krnows thae law thers is no
presumpiion as to the propar application of “he law.

Having said all this, we can only implore the judgss balow
“0 take ha=2d aad fallow carefully tha Gacis:ions of the Supericr
Couri,

Whera there is evidence to support the vardict and <hs
conviction has to ba quashad bacause of ‘he failure of trial
judgms o obsarve a fundamsncal and basic principla of law, this
L5 ap injustice 4o the victim who no loss than the accused is
~niitled to haVﬁ nis complaint fairly adjudicated upon and have
% trua verdict xotuuned according Lo thé zvidnnee,

We were urgnd 0 ordex a2 new trial bul so t2nuous was L2
aature of ths sgantification evidencs, w: concludsd that to acends
io such a requast would be tantamount o giving the Crown an

opportunity to bels'cor its case agaiast Lhc appallant,



