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smond Harvey weie jointly charged

infornations for oifences agaiust the Dangerous

Peossession of Ganja, Dealing in Ganja, Transg-

ting Ganja. They were acrraigned in the

Court in lontegc Bay on the

Lore Her Honour liss Kaye Beckiord,

venior Resident HMagisitracve for the parish. Cyraigie pleaded
guilcy to all the c.arges., His appeat 3. ctherefore, concerned

cnly wi

the offences

trial lasting nine days he was found guilty of all charges.

now appeals against

Re Craigie

The following

tih sentence,

witn waich he was charged and after

Desmond Harvey pleaded notguilty to all
a protracted
He
the convictions and sentcence.
sentences

ssion of Ganja

imprisonment a: hard labour.
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sonwent av hard labour. Gee
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Pransporting Ganja

$50,000 or ¢ monchs Luprisonment
wrd labour,  ¥n edgdition 2 years
rLsonmenc i hard lavou if all

finesg are paid che wvellant would
ve reguired to serve a dilve year term
of imprisonment.

Mr, bBrown moved che courit Lo ho

sentcences wey

meniteswly excespive when iv i3 considered tnar the accused hat

pleaded guilty wo &ll the offences and thrown hinself at uhe
merey of ung court.

This appellanc, whilst a membey of the Jamnaica Consmitabi-
taxy Foroe, hau been convicted for similar offences and given

& custodial sencenca. Foui vears &

-
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0l release from prison
e i3 again convicied under circumscances not dissimilar to the
fivst convictions, ilowever, nhe pleaded guiliy on 22Z2nd January,
1992, and was not sentenced untii L9%vh HMay, 193%2, during whicin
Time ne was held in custody

it ie & principle of sentencing uhav whenever possible a
courc should take into account as a mitigeoing factor the facu

Lhe accused nas pleaded gurity. The extent to which it

13 a wecigaving facvor must wepend on uue facte of each case
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and iv cannot ke a powerful mitigatving factor when effeccively
no gefence vwo the chavge was avallable to the accused. See

R., v, Pavis (1920) 2 Cr. App. R. (s} 1068

Having regard to the antececents of the appellant and the

nature ¢f che offences

Fh

, wWe would noc conclude that the sentences

wore manifestly excessive, however, in inposing the maximum

=

santence of imprisonment in respect oi anformation £772/91, s

18 clear thoac the leained Resident Bagictrate did not treac the
plea of guilty ap & mitigating facter in the instanc case. We
nesten Lo cwserve Lhat the circumstances o the offcuces pure-
zlude the plea ¢ guilty from being categoriced 48 a powerful

micigating faccor whiich would move us o suiscantially reduce

the sentence., However, tche plea of gulliv must be taken inco
consiceracion, In the eveni, we have dec.ded to vary the sen-
Lence Of three years imprisomuent imposed in respecc of Iniorma-
cion s778/9%L, wihich charged the appellant with exporting ganie,
by setting it aside and substituting cherefor 2 sentence of two

vears imprigonment 2t hard labour. The sentence is affirmed

ok

inoall other yegpects. Lf the appellanc pays anl the fines e
.1l be reguired T scrve a total oi four years in prison. The
sencence of ampyisonment Ls ordered o commence as Lrom the
30w June, 199%2, if the fines are paid.

Re Desmond Harvey

Tie evidence adduced sy che Crown &t the trial disclosed
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mpioyed to the Druy Enfovcement Adminizcration
O the United gcates of America, Al chis meecving the appeliant

suyeed To secure and supply ganja to che Agent., Subseguentc
mee¢tings were held between the appellant and cne agent at which
Lime, plans were discussed for the delivery of the ganja Lo a
poat for transportation to the United States of America.

On Goh Oeteber, 1990, the co-accuged Craigie, at about
$:00 p.it., delivered a cargo of ganja to a boat owned by the
SpecLal Agent, which vas moored in texricorial waters abcut

one nalf miice off the coastiine of lMonwego Bay. The cargo wos



conveyed to the United States of Ame
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and

iL3equently ana-

ted ana charged with

the offences.
Several complaints have been made in :his appeal. However,
for che purpose of digposaing of this appeal .U i1s unnecessary
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cir not the

spwel lan the pegoson who negociaved o supply Privatt, the

L
« Vet alim

al Agenu, wiil ganja Ln October

Gary Privati, a to che Lruy Enforce-

ment adninisiration of the United Etacesn of imerica, testified

what oun Jrd October, 199C, along with Tum Hashem and
pavia Parker he mec with tne appellanis at the Yop of che Ray

T o= Pl
g 534 [
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stauranc, Hontego Bay in the parisnh of vamnes. Both

Wote o

8 incooduced

weare TO nL@ Dy Pom Hashenm as supplievs
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ralgie and farvey were introduced by

the names John anG diteve respeciively. During vhe discussions

Harvey disclosed we Privaitt chat he had been involved with
orcinyg several vous of ganja to the United States oi America.
Phos meeting could congldereqa a praelinminaery ocie.

Svin Oceobey, 1990, anovher wag convened and the

meecing

whe appellant Harvey who was present infcimed Privatc thalt he

and nas men had been chnecked ouv i

and that ne, the appelliant,
anticipaced donng a lov of business with Privas. ., Harvey Lfux

tiher informed Prrvatte that che load of ganja was now ready Lox

delivery, Arrangenents were made for aeli7rsry of the ganja.

was deilvered at sea on otn Jovochey

it must be noced that appelliant iHarvey wag not pnown Co

Privatt betore 3ud Cctober, 1990 flo idencificac.on pacade was

i
A

L

neid for Privai: Privett, horever,

testified that bhe nhad plinted out Harvey to Deteciive

G

Sexg=ant

Lawrense at the lontego Bay Tourt Hovr=, ne ¢aly ovrer
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occasion on witich Harvey was pcinted out by Privatt was during
the craal itselif, winilst he was seated in the dogk,

Conscable Versol Samuels tesvified that on 3rd Cctober,

[
O

S0, iie was present at the Top ¢f the Bay Restauranc in
Montego Bay where he saw both appellants in the company of
Frivatt and two other whlte men seateu ayround a table in dis-
cussion., here was ne evidence adauced o say chat Januels

e

rvey before. His adentificacion of the
appellant was alse « dock identificaticn.
The learned Resident Magisvyrace, in whatc was cernea

“Findings of Faov and Reasong for Juagmeni” . when dealing with

=

ne guestion of idencification of the appellont Harvey, reccorded

whe following:

.J

the ccused

Hayvey. ¥ go back to the fdence OF
Coustable samuels. He idenitiiied the
accused Harvey as being in a neecing
with the accused Craigie, ithe witnaess

; ¢ and otvhers. 1t was sugges-ed
o and densed by this witness that he
aid nov see accused Harvey av the table.
At 10 time was it put to Lol
that ne did not know accused.

“lHow Lo the ddentitaication of
P

less was ﬂat sure 3
nu ¢ o tne vehlcle he sax

gy

by acoused, sc there is no COT;TdULbﬁiOH
of che wotness Privact's recollectic.. of

The liconce number.

25y Privatt since he wie
he Crown's case was The wie-
aviaence the Deilance
wWers nuerous gontradic-
serepancies. HGo Sald |
Enow LlLﬂddﬂL Harvey as Desmord
Lioya Penwon and Steve, He corvec.iea
nimecelf leoter on in uh? C axam..na-
cLon Lo Gay Lt 3 EN W

Le who ne knew oy the nane Panton,

preed tiat the Delendantc Harve:
was not put on the tirge set of docu-
nents alglough Craigie’s name was so
puc, He sald he did not know accused
full name. He said Harvey's name did
appear at procaedinygs before a Grana
Jury. Privatt said he did not weview
che ‘complaint' prior to ccoming o
Jamaica., All he reviewed wege his

'

NOLES .

says that this seenang coi-
the name of accused He arvey
ilook at che evidence ot
“ple S amuele who said he was told
' hulivg ou whom he shovld
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“Cdllj out surveillance and he did so on
poth accubedn This apparent confusion
over nanes t© LfU’G goes now go to the
root of the CdSLD

Having thus sumnarised vhe evidence ooe found the

following faces, inter alx

o
o
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"1, There was a meeting at whe Top of
whie uay Restaurant becwveen Adcused
Haivey, Witness Privact and ouhers
during the aay tine,

3. That Constable samuels witnedos ed
ché meeving becween accused leivey,
Tivett and ocvhers.

g

4. ‘That there way another R&eTilg

netween the same parcies lasuiuwyg
Tor abous half an hour. Yhat onwls
mecting also was in the day lijghic.”
This apprcacn by the learned Resilent Megistrate ©o the

cxucial identification evidence evoked the forlowing complaint:

“The Learneu Reslident Magis .
O au“uuuucly analyze and rvesclve che
LBsues Liazxng to rdentii

Keepinyg wich tvhe law. 8ne failed to

warn nerself or denonst: Sl
was accing wich the reqgu ¢ uiion
in ﬂAJQo in PutJlCULu“ fe

ilea Lo
“er MLing wvo :
I been & “”ocx‘
QOCUSHEN L CLroums cance

the wmost carefual ¢0v1ew 0
ail of the related evidence,”

Ik ™ H

This complaint ralilseg the guestion of what shoulc bLe tne

approacir of a hesidenu [

L\‘

gistrave in xecording his or nex

findings of fact as gquired by section 29%i of uvhe Judicature
(Resident Haygilstraites) Acc., cection £%1 states i parts

"Where any person charged before & cour.
witch any olfence specified by he Minig-
' WY oudexr, ©o be an offence to viaicwo
puzagiaph shall apply, i8 iouic
gu;¢gy of such an offence, the HMagiscrate
shall recoyrd or cause to be recoxrdeu in
the notes of evidence, a sitatement in
summary forn. of his findings of fact Hn
which the verdict of gudlty is foundai.”

Mr. Small for the appellant advanced the Ycllowing
ropositicns:

i, Tiat the = qui”'nentg




e

himself of cthe dangexa inbierent in
suci evidence apply wi:in egual Iorce
Lo & Raesident Mayisivawe,

2. Thav the importance of visual iden-
cification is not dinand 'Leu because
cf tne forum in which '
conaidered and that t”

bn on

£ Regident Magiscraie »g reguired

{a) warn himngeif of the denyers of
conviciing on che evidente of
visual identificacion,; and
(L) to demonstrate that cave has
been emploved in cne assegsment
and determination of eaca of
the velevant issues to idenci-
fication evidence,
He submitted that tihere was no evidence in the findings of tihe
learned Resident Magistrace that she had propexly idencified the
issues which arose for determination and thav rhe had failed to
consider ccicical Lssues relevanu to the question of ildentiii-
CaTLI0N,
Tnere can be no gainsayanyg that the propositions outlined
by My. Small ave gound. For tie future guidance of Resident

Magistraces we Propose Lo examine some of che numerous auithovi-

ties dealing with the approach of special evidencn:, in particular

.

ldentification evicence, by & judyge sitiing alone irrespective
of the Jurisdiction which is belny exerclised,

in $.C.C.A. &/78 R, _v. Daniel Dacres cdel.ivered July 31,

T884¢, this court held per Rowe, J.A.:

“There L& no scatutory reguirement for the
Resident Magyistrate to fully recorc chat
he has Girected himself on the law of
corroporation in the mul leiplicity of cir-
cunstances when that issue i“ bound o
avis& be 1u¢g him neit neL i8 there any

’ tate that he should ‘bcu‘a
chat ne has so ected hi
the vita ﬂSS'e ;s identi
allegec ; “

ication of tae

L3 e

it 18 to be noted that at the time of this deciss. n. ident. i~
cetion evidence nad nov seen catvegorised as evidedace of &

specicl ratuie,

vhis weonsion, agwever . visual
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identificacion has Jjoined the special categories of evidence
where corroboration is desirable. This nas keen ve-affirmed by

the Privy Council in Junior Reid et al v. The Queen Appeals Kos.

Pt

4, 15, and 16 of 1%98% and 7 of 1%8Y% or {19891 3 W.L.R., 771.
Following upon these decisions :iis ccurt in §.C.C.A.

77/88 R. v. George Cameron (unreportced) delivered November 30,

1969, per Wriyght, J.5. sald, in dealiny with what was required
of & trial judyge situing alone in the Gun Court and consider:ng
evidence of visual sdenvifications

"He nust demnonstrate in lgnuu .ge Lhat does
noc reyuire to be construed, what in
coming to the conclusion aaverse to the
acoused person he has acted wich the
reguis.ie caution in maind. Juch a prac-
tice 1s clearly in favour of congiscency
pecause the judge will chen ke lessg
likely to lapse into the error OL Omis-
sicih whether he sits with a jury oxr alone,”

Prior to this decigion, Carey, J.A. in 8.C.C.i. Hos. 70, 72 and

73 of 1%6¢ R. v. Clifford Donaldson and others (unreported)

delivered July 14, 1988, in dealing wich the question of what
was required of a judge siteing alone in the High Court Divi-
sion of the Gun Court tyxying a vape case in which there was no

corroboracion, said:
Yl ig che auty of this court in its
consideration of a summatiocn of a
judge sitting in the Hign Court
Divisicn of thie Gun Court wo deter=
mine wnetaner tne triali judge hag
fellen auto errvor by applying some
vule rncorrectly or not applying
Lh@ CL;LPCL pr;nclpieb i then wne
$ Lnserutaicl Y naintains sile
as wo the principle or principl
which he 1s applying to the facus
beforve him, it becomes difficuic
if not impossible for the court tc
categorise the SUMMation as a
reasoned one.,

Y

This issue again arose in 8.C.C.A. 39/8Y% R, v, Locksley

Carroll (unreported) delivered June 25, 1996, where Rcw:, P.

"We hold thet given the development of
the law on visual identification evi-
dence since the decision in R, Vo
Dacres {(supraj in 1980 Jjudges sitting
alone in the Hicgh Court U?vigion of
che Gun Courtc, waen facved gith ai
Losue of visual icoeantirication must




-G o

”eypieugly warn themselves in the fullest
form of tne dangers of act ”r@ upon uncor-
roborated evidence of visual identilica-
tion. o this respect we hold vhat there
should be no difference in uwrial by judge
and jury and trial by judge alone.”

in 8.C.C.A. WOg, 15i/88 and 7i/5% R. . Alex Simpson and

R. v. McKenzie Powell (unreportced) delivered February 5, 1992,

Downer, J.A., confrouted with the said issue, after citing &

sassage from Junior Reid {(supra), =

i

aids

"It L5 against thiis background of the
reguirenenit of a warning in clear terms,
that the ducies of a Supreme Couyt judge
conduceing a trial as judge of liw and
fact in the High Court Division of the
Gun Court, must be devermined., “hat he
must give reasons for his decisions is
not in dispute. Just as the reacons
delivered by a juage in civil prcceedings
differ from nis swuming up ©o the jury,
nodifications also apply in the reasons
for judgment in criminal proceedings. |
Merely to utter the warning and yet fail
co show that the caution has been applied
to the analysis of the evidence, will
reguiu ‘n a judgment of guiliy being set
dgz-.dt‘.‘ °

We turn now to consider two decisions of this court in
respect of cases originating from che Rezident kagistrates
Court,.

in R.H.C.h. Ho. 73/89 R, v. Vinge Stewart (unreported)

i 2iivered February 14, 1990, this courtc had to consider what
wag reguired of the Resident Magisitrate in statirg his findings
of facts in a case dealing with evidence of a special category.
Gordon, J.bh., delivering the judgment of the ccurc, concluded:

"Sectiion 256 (sic) of the Juaicatur? Resi-
dent Magistrates) Act reguires the: the

Resident Magistrate gives a brief summary

of the facis found. it does not reguire

o;hexw$oea but the authorities ind.icate

that where the decision oi tize tribunal
is governed by the application of settled
legal principles, e.¢g. the desirability
of corroboration, it must appear that the
tribunals nind was adverted o it - R. V.
Donaldson {supra). Bven i# there is a
presumption that the judge knows thae law,
there is no presumption as to its appli-
cacion.”

Again in R. v. Dorr Campbell R.M.C.A. Ho. 21/92  wureported),

Selivered July 12, 19%2, Carey, J.&, said:
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“It is always important to view evidence
of identification with caution. It is
not enough fox a trial judge or a Resi-
Gent MHagistrate to say that he oxr she
is aware of the caution required in
dealing with this particular type of
eviaence, 1t is as important to demcn~
strate that caution.”

it is important to make the pointc that in all of the
cited cases tche trial judges or the Resident Magisitrates stated
that they appreciated the need for the tribunal to warn ivself
of the dangers which were involved in dealine wich evidence which
fall within the category of special evidence. Hotwiihstanding
this warning, the cecisions clearly laid down that merely chanting
the need for the warning to proceed with caution was insufficient.
The tribunal was reguired to go further and Gemonsirate in a
reasoned way the application of the legal pyvinciples by a care-
ful analysis and assessment of the evidence. The findings of
fact of the learned Resident Magistrate, recitad herein, do not
reveal that she gave herself the reguired warning necegsary in
dealing with evidence of visual identificarion, Kot having
stated the need for the warning, it is noi surprising that the
findings of fact do not demonstrate any application of the legal
principles which axe to be considered when dealing with evidence
oi visual identification.

We wish to re-emphasise that Resident Magistrates hearing
cases 1n which evidence of special category has to be considered
rust state in their findings of fact that they are aware oi the
necessity to warn themselives that caution is rejuired in acting
upon the evidence and ifurther must demouscrate in guch findings
that the legal principles have been applied in resolving the
factual issues which arise for determination. Failure to coli-
form to these directives from this court will be fatai Lo any
convictions which are :eéorded in such circumstances.

There were many features of the identification evidence
which celled foxr a very careful analysis by che 2irned Resi-

Gent Magistrate., Just wo highlight a few -
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1. There was the lapse of wime between
the meetings in QOctober of 1990 and
the pointing out of the appellant
Harvey to Detective sergeant
Lawvrence on some unknown date at
the court house in Montego Bay:
as also the lapse of time beiween
the meeting in October of 1990 and
the dock identifications. I: was
necessary for the learned Resident
Magistrate to address ithe guestion
wheither or not the passage ol time
had affected the witnesses' ¢bility
to make an accurate ideancification
of the appellanit as he sat in the
dock.

2. Therc was also the need to dcmon-
strate that she appreciated :he
caution which was necessary =n
dealing with dock idencifica:ion.

3. The credibility of the chief prose-
cution witness had to be given
serxous consideration as he preva-
ricated as tc whether or not the
narne of the man he called Steve,
the appellant, was included in his
initial report or documeni as also
the reason he gave for not
including the appellant’'s name in
his reporxt. i

4., The disexepancy beitween ithe evidepnce
of Privatt and Samuels as 0 whether
or not Privatt had ever met Samuels.
if the Magistrate believed Privett's
evidence that he had never met and
spoken with any police officer in
Janniga other tnan Lawrence and that
this was in Wowember, 19%¢, grave
doubts would have been raised about
the gupporcing evidence of Samuels
that he was a witness %o a meeting
between Privatt and Harvey. '

5. The inability of Privatt o recol-
lect accurately the reglstration
nunper of the vehicle driven by
Harvey was a mattexr to pe taken
inte consideration when consicexing
the accuracy of his identification.

6. The fact that up to the time of

being cross-—exanmined in court :he

witness Privatt had not given a

proper statemenc to the Jamaican

Police Authiorities,

All these, in our view, were facitors which reguired the

learned Resident Magistrate to demonstrate how she applied the
legal principles requiring caution to be employed. This, in

our view, she failed tc do. From the findings of fact and

reasons for Jjudgmen: we are unable to say thut the learned
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Resident Magistirate demonstrated in language which did not
require being construed that in coming tc her conclusion adverse
to the accused person she acted with the reguisite caution in
mind.,
We think it appropiiate to recall the dictum of Carey, J.A.

n §.C.C.A. No., 112/88 R. v. Everton Williams (iunrepoxrted)

delivered on Ociober 6, 19&88:

"Since we operate in a hierarchical system
of c¢ourts, it is expected that the deci-
gions of this court will be followed by
judges of a lower court unless of course
the decision can be distinguished...
Despite the lack of a developed system
of law reporting, decisions of uiiis
court ave none-the~less civculated among
the juages and it is expeched that they
are read, and suitaple notes made: to up-
date sample directions in the jucges
pwersonal notebooks,”

The dictum, we would state, applies with equal force to Resident
Magistrates.

For the reasons set oult herein we concluded that the
ground oi appeal succeeded, and conseqguently we quashed the
convictions and se: aside the sentences.

Before parting with this appeal, we wcul&.wish to nake a

comment on & maciter which has caused us grave concern, namely,

court. The evidence revealed, and was guxte rightly commented

upon by Mr. Faivclough, that up to the time of cross-examination

™

oI the witness Gary Privatt, there had not been submitted to the
Director of Public Prosecutions Office or o ihe Jamaica Police
Authority a properly signed statement by the vitness. This 15,
to say the least, a mostc undesirable state of affairs when one
bears in mind recent decisions of the Privy Council az to the
making available statements of prosecuicion witnesses to the
defence. Those who are entrusted with the responsibility for
criminal prosecutions in our country must never permnit our
system to be treated with such contempi, so as to ensure that

we be spared this kind of experience in ihe future.



