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SUPREME COURT CRIMINAL APPEAL NOS: 102 & 103/91
COR: THE HOH. MR. JUSTICE FCRTE, J.A.
THE HON. MISS JUSTICE MCRGAN, J.A.
THE HON. MR. JUSTICE GORDON, J.A.
R, v. COMROD COLE
NIGEL COOTE
Arthur Kitchin for applicanus
2155 Paulette Williams for Crown
7th December, 15352
FORTE, J.A.
On the Z6th of July 1991, both applicants Conrod Cole anad
Nigel Coote, were convictea in the Gun Courv sitting in the
5t. James Circuit Court on two counis of ap iudictment charging
each of them with 1llegal possession oi firearmn anda robbery with

aggravatvion. On count I Conrod Colie was sentenced to 15 years
hard labour as alsc on count 2, the sentences were ordered co be
concurrent and To run consecucive to sentence now being served,
and it is to be followea by five years police supervision.
Higel Coote was sentenced on each count Lo Y years hacd labour
to run concurrently.

The facts upon which this conviction arose occurved on the
sth of June, 1990 when the complainant a lir. Wallace 3cott, a
shopkeeper was in his shop at abouw 9.3C @omc The applicancv Cole
entered the shop and purchaseda cervain items then went tco the
doorway and spoke to the applicant Coote who was then standing
under a streetlighv which was in front of vhe shop. Cole asked
Coote if he wanted a piece of cake, but having replied in the
negative to the guestion, the applicant Coote reguested that Cole

buy cigavettes for him. Cole returned vo cthe counter bought the
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cigarettes from Mr. Scott and then left the shop. Iimmediately
afver, both applicants “rushed inco the shop”. At this time

the applicant Coote was armed wicth a gun. He proceeded behind
the counter ana held the gun at the ear of Mr. Scott demanding
noney. He then took Mi. wcott into a storeroom while the
applicant Cole remained in the shop but on the customer's side

of the counter. subjecting to the demand of Coote, the
complainant gave hiim money which he nad in a box. The appiicant
Coote then left him in the storeroom and made his departuie., A
few seconas after mr. Zcott followeu, exiting tne storeroom only
to see the two applicants running on the street and away from the
shop. IMr. Sceoti then locked the snop and proceeded to the
Cambridge Police Station where he arrived at about 1L0.30 p.m.
There, as he entered the yuardroonm, he saw the applicant Cole

who throughout his evidence he haa referved to as “the brown one",
sitting in the guardroom. Immediately, anc as the learned trial
judge described 1t spontaneously and without any prompting; he
pointed to him and said in his presence and hearing “that brown
one is one of the two gunumen who came round mny shop and held me

up." The applicant Cole said notliin
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Ky, vcott remained at the grtation and about an half-an-hour
later inspector kKoach arrived at the starion in the company of the
other applicant whom the witness referred to as the “pblack one.”
Coote came out of the car and as he was about to enter ithe guard-
room he said, addressing Mi. Scott “pBoss man ig me come to the
shop and hold you up® " iIn answer Hr. Scott replied “iIs you have
the gun.* Earlier, the two applicante hatd been seen walking on
the road by Inspector Roach and Sgt. Daley who were patrolling in
search of two suspects arising ouic of a report they had received
about the same incicent. They stopped the car, and Sgt. Daley
nurried out and held the applicant Cole, but neither police officer

was quick enough to hold the applicant Coote wito ran into the




bushes anG escaped., They wuen took Cole to the station and
inspector Roach went Lack in se&rch of Ccote whom he found on
the roed in what was described as a swzaty and dirty condition
with burrs on his clothes. Having taken him into custody, he
00K him to the station where the conversation with br. Scott,
2arlicy alluded to, ctook plage. Both applicants denied any
involvement in this robbery. DBoth alleged that they were never
cogetner that nighu and dsd not know eacnh otner. Hach alleged
that they were innccent users of the road who were plcked up Ly
the officers., (ovote asseited that he was never with Cole, and
never zan away. Cole also said nhe was alone when he was picked
up.

The case tnerefore dependad on whather the ildentification
of moth applicants by Mr. scott was accurate. The evidence
revealed that the men were in the shop fov a pesiod of 3U-45
ninutes. There was light in the shop as also light from the
stre2clight which was 25 feet from che doorway of che shop., The
show was net very large, the doovrway being about ¢ feecv rLrom the
counter., bLoth men came very close co the wictness: Cole,
certainly s when he vought the itens from Mr. Scott, and Coote when
fie held tne gun at My. scott and took Him into the sSLOYeroom.

The leained trial judge expressly reviewed the evidence
of the opporrunicy for rdentification and analyseda the evidence
against the care which he acknovledyged was necessary n cases ol
visual identification. The gquesltion however remain wnecher the
sircumstances of the subsequent identification by Mr. Scoti at the
police station was crecible. In normal cilicumstances, identifica-
tion by confronvation should ke avoided anc 1f tie i1dentification
is pronpted cither by any actual conduct of anyone or the physical
circumgtrances at the time it should ke of litvle weaght; where

howaver 1o 18 made in circumstances where LT was spoancaneous and
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witheut any prompting it is certainly evidence worthy of weight
cudt censideracvion, The identification of Cole done in these
c.riuamntances, albeit that he was in the guardroom at the police
3LRIAn Was an our view evidence upon which the learned trial
Judge couvdd have acted. There was nothing to suggest that the
wronass Kaew that anv of the mea had been heid and were at the
olices Atation.  in those circumstances the learnea trial judge
mar ourkrece ii odJdeting apon the evidence having found the witness
¢ be Lrutiful and having found that the witness was obviously

1ol mlstaken, in so rar as Coote is concerned it was he who
actracted whe attention of the witness to himself ana the

wionag thereafter immediately identified him. in all the
clrermstances given the fact that the leavned trial judge saw

nnd heard the witnesses and had a better opportunity of assessing
their tesvimony, particuiarly that or Scott, we can find no reason
to Zigturk the finding of quilt., I should add that Mr. Kitchin
whe appears for both applicants cuite correctly in our view conceded
that therz2 wag no merit in the espplications against the convictions.
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Mie =polication for leave to appeal aga.nst conviction is therefore
rzfuged.

Mr. Ritchin however, pursued his application in relacion
t~ sentences passed on both applicants. The applicant Cole was
sentenced to 15 years imprisonmeni con each count. It was revealed
and &graed by the applicant that he had four previous convictions.
Zignificuntly, one of those convictiong is for illegal possession
of Iircarm and anoiher for robbery with aggravatcion. Having
Listenzd to Mr. Kitchin and having given serious consiceraition to
the points that he made in advanocing the application, we are
nernrtlLelscs not convinced that there is anything here which should
2llow us to disturb the sentence passec on Cole by the learned
trial judge. iIn relation to Coote, he was sentenced to 9 years

imprisonr:ent on each count. Hr. Kitchnin in advancing his



application referred to the fact that the applicant was 26 years

of age at the time oi the offence and that it was his first

conviction, Ve however note that the learned trial Jjudge took all

of theat into account. I+ is oigni

-

th

icant that although the
evidence revealed that Coote was tiae one who was armed with the
firearm and who was the major actor or tha comeission of this
offence, he was sentenced to nine veirs while Cole was sentenced
to 1% yeairs. 12 chose circumstonces we are assured that the
learned trial judge cxercised as much ienience as he could in the
circumstances ana we find nothing wrong with the differences in
sentences between both men, given Cole's previous conviction. We
are therefore of the mind that “le pentence against Coote should
also not b2 disturbed. in the event the applications for leave
to appeal are refused. However, in relation to Coote, sentence

is ordered to commence on the 2vth of October 1991.



