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The life of fifty-eigiauv years old Basil Francis was
sunmarily ended when at about ¢:3U p.rit. on Januaxry 19, 1989,
a pbullet rrom one of three ¢guns being f£irea by three guninen
tore through hwiis rignt lateral preast passed through the
right lung throuch the right lobe of his liver and lodged in
the tissues of the epicastriwi. Massive haemorihage resulted
and with it death. 7The buliet recoverev by
Dr. Royston Clifford, forensic pathoiogist, was a large
calibre ccpper~jackeited lead bullet. ‘Where were noc gun-
powder mairis onu the body which fact inaicuated that the weapon
was more than twenty-four inches from che body at the time the
bullet was dischargyed. 'fnie location was the intersecvion cof

Manchester dtreet and hanchester Lane, Spanish fown,
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5t. Catherine and althocugh the evigence indicates that the
incersection wai busy with people the problem of finding
witnesses, which has becowe very noticeable especially in
crimes of viclence, was such that the prosecution was forced
to rely on the ‘egtimony of one eye~witness.
‘the hearing of the applications for leave to appeal

against conviction anu sentence of ceath imposed &t the Hole

Circuit teial before Bingham, J. and a jury on
February 1, 199y, was treatea as the hearing of the appeals
because cuestions of law were invclved.

Significant aveas for attention are vthe guality of
the eviuence, consisting as it coes of the uncorroborated
testimeny of @ single witness, the treatment by the learned
tyial judge of the case for the defence and the political
aspect of the case. Th.s latter fact assumes importance
because, despite tihe fact the sole eye-witness and the appel-
lants straddle the political divide, the prosecution did not
present its case with thac fact suggested as a possible motive,
However, the defence, which did not disguise its condemnation
ct the witness ws & liar because of his political allegiance,
projected that Yact as a basis for his fabricating a case
against the appellants.

The Geneval Llectrons of 198Y were but three weeks
away and political activists were busy. The scene of the
murder 1s claimed to be an area frecuented mostly by adherents
cof one party (PWP). ‘The lone eye-witness,

My, Uesmond 'ahatdil, cestifiea that the area was very crowded
but the peorle appeared not tc have been spread abroad but to
have been in little groups. He was standing in the inter-
section between two of these little groups. The deceased,
basil #rancis (“Corpie"), was seated on a culvert with his

back towards the cemecvery and nis face lowards the market
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while the witness faceu the cemeteiy with his back towards
the market. rrancis sat in ccnversaticon with Joshua Green
and others. Approaching from the direction of tne cemetery
were chiee men whom the withess recognized from a distance of
about one chain away to be the two appellants
Hltimond Chambers ("Milo®), Kenneth Bell ("Duck™) and one
"Yony tonk". Thoey came towarcds the intevsection running andg
then each man drev a gun fwom hisg waist and began {iring
indiscraiminately at the persons gathered ithere. The deceased
remained seaved while all c¢ice including the witness sought
safety. in &ll three persons were injured. It 13 not known
whether Francis' ftailure to seek safety is due to his being
shot early after the shooting began or whetlier he had been
rendered incapablie by his known alcoholic imbibicions. The
witness took ccver on the premises of winston Jackson ("Q¢)
acruss che road from where he watched the greater part of the
proceedings. His view of the men, winile he stood in the
street, lasted a matter of a few seconds v he said he had
known Chambers for seventeen to eighiteen years and saw him
guite freguently {Chembors agrees that they knew each other)
and Bell he knew for about eirghu years and last saw nim
earlier during the said day. “he street was lighted by a
street light and the light frowm a hardware store. but ag he
looked at the men trom Johnson's prenises he was looking at
their backs.

His evidence was challenged on two bases, vizs

1. Ye was not present and so had
fabricated his evidence.

o
-]

if he were present he could
not possibly see wual he said
he saw from where he¢ said he
was,

He tegcified that he took cover behind a zinc sheet between

Johnson's Bakery and an adjoining lumber yard and that he
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viewed tie inc:dent through & hole about l-inch across in the
zinc sheet ac which point he was four to five yards from where
Francis sai on the culvert., Issue was joined as o whether
any such point existea - the contenction keing that the lumber
yard 1s fenced in with zinc sheet about eight feet in height
and that there was no zinc fence across the front of Johnson's
premises, However, he maintained that irom that spot he saw
Francis receive a shot in his back and then fall wriggling to
the grouna., After the people had fled into hanchester Lane
the gunmen retraced their steps towards the cemetery. The
witness then emerged from his hiding piace where he had spent
2 ~ 2% minutes viewing the events and, passing ¥rancis on the
ground, sought the conpany of the persons in the lane. He
said he spent about one hour there witin the paeople discussing
the evening's horror during which time & police radio cay
came by and took the body of Francis away. On thlie guestion
of identificaiion of the Lhise gunmen he said as they
approached he saw them front-wise from head to foot and as
regards obstruction tc his view he said there was nocthing to
prevent him from ceeing what was transpiring between the
deceasea and the three gunmern,

cross—exainination he saild he knew ¥rancis

=3
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recelved mere vaan one shet but he did not know how many.
Further, he saida be necard many shots firea but couldn't tell
how many hit Francis. And he insisteu Francis was shot in
the back because he gaw the men go up to ham and sinocot him

in the back. Challenged cn his depositions, he adiitted
tegtifying at tihe Preliminary kExamination that he saw Francis
receive two shots. He sa2id he arrived at the spanish Town
Pclice Station to make his vepori abouib 7:50 p.m. but his
depositicn had "something to Y:UU p.m.". He saiu he was

accompaniec. to the police station by persons who had
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witnessed the incicvent. Questioned as to how he gained
entrance to Jolinson's premices, he said he entered where
there was a dislodged zinc sheet adjoining the gate. He had
previously said it was via the gate bul he also agreed that
that gate was kept chained. e denied the suggesticn tha. he
was at ous Miss Wana's building alcong with one Karl profile
at tne time of the shooting. He admitted that the appellanc
Chambers was a front-line supporter of the one party and that
vin Sdwards was a cancidate for the other in the up-coming
General Blections but denied that he was accompanzed to the
police station by Vin Edwards.

Detective lorporal laurice Shirley received a
report of the incident apout o:4U p.m, and after attending at
the Spanish Town rospital where he saw the corpse of

Basil Francis with a bullet wound to tne rsighi. sice, he

<

isited the scene of the killing and obkserved blood by the

culvert where Francis had sat. on February 5, 1989, he
arrested the appellant Chambers on a warrant whaich he haa

obtained ang after caution Chawmbers saild:s

"rie go out and when me ccohe back
me see & c¢rowd a people and themn
say some people ¢et ghnot. Me
nevar did even in a the area.”

vihen sell was arrested ne sailds

"Nobody can say ma spoct anybody.

re hear say them a cell we nanc

say e shoot wman pbut me nun

shoot nobody."”
Cross—examined, ne said it wag at about 9:00 p.m. he saw the
witness Desmond Tahatdil at the police station at a time when
several persons were there Lut he coula not recall seeing
Vin Bdwards therie. 7The cenmetery, he saia, is about rour
chains from the scene of the shooting. Uf the several persons

interviewed by him only two admitted to being eye-witnhesses.

That was the case for the prosecution.
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“he appellant Chambers gave sworn evaidence, He was
thirvy-eight years of age and haa known the deceased for
fifteen years and had on occasions bought drinks at the whole-
sale where Francis worked. Un January 19, 1989, he was not
at the scene of the shooting and had nothing to do with the
shooting of pHasil Francis. ¥e hau been with a M., Brown at
nig ofiice at Brunswick Aveiue and from there he went to
kY., Warmington's bar at Tawes Pen at about 7:U0 p.m. where he
saw a crowa of party supporters including Basil ¥Francig® son
from whom he leawnt of Francis' death. (rogs-—examined, he
sald that he and che appellant Bell were fricnds, he did see
him the day of the incident but he had nothing to do with
the killing.

fhe first of the five witnesses called in his
defence was Deputy Superintendent Garnet Daley who testified
that at about 8:00 p.m. the candidate Vin Edwaxds attended
at his office and gave him certain information and as a
result of which he sent for the withess, Desmond Tahatdil,
and took & statement frow him., What he could not recall was
whether Edwards and Tahatdil were at the station together,

Noxt was Dectective inspector Kelsoc Small who said
he naa visited the scene aiong witih Detective Corporal
Shirley and had made a call for eye-witnesses to come forward.
in responsc twe persons came and he took them to the police
station. He coulc not recall if one was Joshua Green but he
was positive Liie other was not Desmond Tahatdil. Wox,
contrary to what Tahatdil had testified, dia he speak with
the witness there., Tahatdil had sald that he and
Joshua Green and cthers haa travelled to the station in a
taxi-cab. Strange though it may seem, as the ofificer in
charge of the C.1.B., spanish Towi, his inguiry was limited to

the announcemeni at the scene and the conveying of the two



persons to the station. He Aid not recall taking any
statemencs.

The significant features of the evidence of
Winston Johnson (0%}, on whose premises Desmona Tahatdil
took cover, are thatu there was no hole in the lumber yard
fence which would allow access to his premises; there was no
zinc at the front of his premises; the ¢ate to the front of
his premises was about twelve yards in two sections,; he was

in the sguare leaning on iis bicycle when he heard the shots

o

and saw three men coming from the direction of the cemetery
with guns, two cume before him while the cther was fifteen to
twenty yvaras behind; he nerely eased up off his cycle ana
turned around; he did not see either cof the appellants there;
the man nearest o him pointed his gun at him and he heard a
click; the deceased was like a fatner tce hiw buc when he was
asked if he did anything he said, “% don't business in a
pecople business you know"; he saw the radio car come and take
the deceased ewey; he did nov give any statement to the police

until some two weeks aiter the incident. iIn cross—-exgamination,

4]

he said iie had known the appellant Chambers for cwelve years
but thet he had never during thet period seen him come to the
intersection; e was busy attending to his patty business;

"I told you I putc up my hand in the aiv, ¥ don'i business
with people business, 1 am a business man” was nisg resgponse
to the guestion, “arfter che man pointed the gun ait you and it
went click, what was uhe next thing you dia¥". He did not
see the witncss Tahatdil there,

Joshua Green was talking co the deceased when ithe
gunmen made their entry and there was no mistame about the
role he played when he saw the twe shori strange gunmen. He
ran away leaving his shoes. Later when betective Inspector

nelso Small came he went and spoke with him and was conveyed
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by the Inspector to the station. No, he did not go to the
station in a taxi along with Tahatdil (“mMoses™). Indeed, he
Gidt not see the witness there, Cross-examination elicited
from him what Winston Johnson denied, nramely, that there was
a zZinc fence to the front of Johnson's premises in addition
to tue iron cate,

Archibaid Gordon opeiratea a wholesale liguor
business along Maunchester street. About mid-day he saw the
appellant Chambers, whc was in search of Heineken beer but
he had none. He couldn‘t understand how his statement to
the police has 4:39 p.m. He was not present at the time of
thie incident.,

in an unsworn stacenment the appellant bBell sadd
that he had a case at the Spanish Town Resident lagistrate's
Court that day and when Court adjourned at 5:00 p.m. he wenc
home, had his dinner and fell asleep. Later when he woke up
his mother told him of the incident. It was then that he
visited the scene of the incicent.

The three Grounds of Appeal in respect of each
appellant are similar ana are as ifollows:

“l. The Verdicu is unveasonable
and cannot be gupported
having regard to the
evidence.

PARTICULARDS

Yhe evidence of identifica-
tion was unsupported by any
other independeni testimony.
in the circumstance where
tiiis evidence was weak and
unyeliable, the case snould
have been wiithdrawn from the
jury's consideration by the
Learned Trial Judgae.

2. MIEDIRECTION

The Learned Trial Judye mis-
directed the jury by his
failure to direct, that
where politics could be a
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motive for lying, the
evigence or the sole idenui-
fication witness ouchi to be
considered with great care
and treaced with caution.

fee Regina vs. Anthoeny Wilson,
supreme Court, Criminal
aAppeal do, 128 of 1969.

3. 7The Learned Trial Judge mis-
directed the jury by his
failure to direct them
adequately on the alibi which
was ralsed by the Defence,

PANG'LCULARS

a) ‘Yhere was no direction ¢given
to the Jjuiy indicacing that
there was no onus on the

Ggefernce to establish the

alibi. The direction at

Page 83 suggestec that therxe

was such an onus on the

defence,

b} The Learned Trial Judge
failed to direct the Jjury by
reminding them thac if the
alibi was reijected, this by
itself should not be used as
support cf the identification
evidence. See =-- #., V.
Turnbull (19761 3 A1l W.R,
Page 549, and Reid, Dennis
and vitylie v R (1989} 37 WIR,
Page 347."

The burden of submissicns on Ground 1 was that, in
all the ciyrcumstances and in the light of the authorvities,
the evicencs wes weak ana conseguently the learned triel
juuge ocuvght to have withdrawn the case fryom the jury. It is
relevant to comment, though this 1is not determinative of the
issue, that experienced cvounsel for the defence zat the trial,
who were in a position to get the feel of the case, never
raised cthe guestcion of no case to answer, Whether a case 1is
weak or not is a guestion to be resolved cn the evidence.

The factore referred Lo ares
1. "The lighting was inadequate

tc make recognition from one
chain positive anda reliable.
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2, ‘%Yhe further point of recog-
nition ithrough the fence was
unreliable for iiL to be
positive.

2. There was obstruction between
the witness and the gunmen
i.e. the crowd of individuals
milling arcund when the nen
approached.

e

. Tahatdil did not report Lo
the police on the first avail-
able opportunity when the
police came to the scene and
had to be sent for.

On the ¢guestion of the adeguacy of the lighting wo
afford ample opportuni*y for recognition, it is important to
note that no witness has contradicted Tahatdil's evidence as
to the presence and the location of the two sources of light
i.e. the street light at the intersection and the light from
the hardware store about thirteen to fifteen yards from the
intersection. There is no evidence of people milling around
between the witness and the gunmen. The evidence is that the
witness was by himself while on e¢ither side of him there were
small groups but all these people fled into the lane when the
gunmen arrived. Those are issues of fact for the determi-
nation of the jury. In the present Jamaican milieu it cannot
be seriously contended that a witness must be discredited
because he/she does not rush off post haste to disclose to the
police such knowledge as he/she may possess. it any rate he
gave his statement to the police on the same night of the
incident. The substance of the grounde as filed is that the
witness was unsupported by any other independent testimony.
It has been observed for long that it has almost become ihe
norm for willing presecution witnesses to number no more than
one. It may be seen as an indictment on the society for
suffering crimes to go unpunished for lack of support of the
police. It is quite a different thing to pillory a single

witness, who sometimes comes forward at the risk of his life,
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for performing his civic duty even if at timeswith some reser-
vation. We agree with Mr. Palmer's suggestion that this case
Goes not fall into the category to which Lord Widgery, C.J.

adverted in R. v. Turnbull (1677) 1 ¢.B. 224 and cited in Privy

Council Appeals of Junior Reid et al (1989) 37 W.I.R. 346

“When, in the judgment of the
trial judge, the guality of the
identifying evidence is poor,
as for example when it depends
solely on a fleeting glance or
on & longer observation made in
difficult conditions, the judge
should then withdraw the case
from the jury and direct an
acguittal, unless there is other
evidence which goes to support
the correctness of the
identification,”

This is certainly not a fleeting glance case nci one of obser-
vation made in difficult conditions. What is at issue here is
the credit of the witness.

We certainly do not share Mr. Phipps' wview that the
evidence was such that it ought to have been withdrawn from
the jury. What is of critical importance is how the evidence
was left to the jury. iig regards the lighting, they were told
at page 194 of the record:

“How, on the basis of the prosecu-
tion's case, however, identifica-
tion is the c¢ritical issue in the
case, because on the evidence in
the case it was night, night was
coming down, not pitch dark,
lights were on. There is no issue
in che case as to the fact that
there was a light at the street
corney, at the intersecition of
iManchester Street and Manchester
Lane, or that, for that matter,
there was also a light coming
from Mr. Barrett's hardware store
which was just by the inter-
section. 8o, in so far as the
state of the lighting as it
existed at that intersection, or
within the immediate vicinity of
the intersection is concerned;
there is no issue in the case as
to thatv.®
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Then, on the question of there being only one witness, he
continued;

"Mow, when one comes to deal with
identification especially in
relation to the identification of
& single or sole eye witness, it
is my duty to tell you this,

Mr. Foreman and your members, that
you must approach that guestion
with extreme caution, utmost
caution. I sgingle or several
witnesses can be mistaken, and a
mistake is no less a mistake if it
is made honestly. But what
matters when you come to examine
tiie identification evidence in
cach case, and in this case in
particular, is the guality of

the identification evidence.
There are certain factors that
you must take into consideration
in determining that evidence as
to the guality of the identifi-
cation evidence."

The issue of obstruction was put this way at page 1%9:

“There is no evidence of any
barrier nor obstacle in the way,
the path between the persons who
were coming from the cemetery and
the witness, to hinder the
witness from seeing and making
them out.”

We are satisfied that that direction faithfully repiesents
the evidence given and there was no basis f[or presenting it
in any other way.

tlot only were the jury directed on the particular
aspects of the evidence cited but in more than one passage
they were told of the importance of the credibility of the
witness Tahatdii. It page 185 they were told:

"50 his testimony has been
severely tested in this case and
the question for yor to determine
before you even come to consider
the defence in this case, bearing
in mind what I told you about the
burden of proof and the
presunption of innocence; the
guestion for you to determine is,
having seen and heard

Degsmond Tahatdil, observing him,
his demeancur, hearing him give



“evidence; not only in chief,
giving his account in chief, but
seeing how he reacted under cross-
examination, it is for you to
deternine how much reliance you
can place on the testimony of

that witness, because it is true
tc say that the prosecution's

case stands or falls on his testi-
mony. if you don‘t helieve him

or his evidence leaves you in a
state of reasonable doubt, then
you don't have to bother to look
any further.

How, as I told you, I will have
to go through his evidence very
carefully because credibility,
that is his ability to truthfully
recollect and to relate the
events of that evening, and most
particularly the circumstances

in which he sought to give his
account as to the manner in which
the shooting of Basil Francis
took place, is a matter of the
greatest importance.”

And again at page 200:

"But the matter cdoesn't end
there, you know,; because we now
come to the cuestion of credibi-
lity. Did the witness see these
persons in the circumstances he
has sought to relate to you, and
it comes down to his credibility.
Now, lhis credibility has been
tested in a number of different
ways. First, his testimony as

to what - in what manner he was
able to identify the &two accused
persons {(Tony Monk is not before
you) was challenged in relation
to not only what he said before
you in chief, that is under
examination by Crown Counsel, but
under cross-examination as to
statements made by the witness,
Tahatdil, on a previous occasion,
which were put tc him in order to
destxoy his credibilicy.”

We are satisfied that Ground 1 is without merit.

The submissions on Ground 2Z contemplate an addition
to the list of cases in which a trial judge would be required
to give a warning to the jury and the authority for such a

proposition is said to be R. v. Anthony Wilson 5.C.C.A. 128/89
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delivered December 3, 1v9%0 (unreported). We do not hesitate

to say that Anthony Wilson (supra)} decided no such thing.

The cistinciion between the two cases 1s not far to seek,
That was a case tried by a judge alone and conz in

which the issue was whether the trial judge had taken into
account the possible eifect of malice becrn out of party
politics on the credit of a witness whege evidence was crucial.
There the Court saild auv page v

"Malice born ouu of party politics

is a notoricus fact oif which every

ordinazry citizen of Janaica is

aware. Judges, then, must view

with caution evidence where poli-

tical rivalry is a real ilive 1issue

in & case, as it can be indicative

of the mood and behaviour of the

parties., it follows, therefore,

that when such evidencs appears,

it must be counsidered with care

anu dealt wich.”
0f significance is the fact that that case was tried by a
judge without a jury and it is in that regard that the qucted
passage must be seen. The need for the judge, who sits alone,

to disclose how he applied the law was clearly stated in

R. v. George Cameron 5.C.C.A. 77/88 dated November 30, 1989,

where this Court saild at pages 8 -~ 9:

“, ... where the judge sits alone
hie is reguired to deal with the
case in the manner established
for sealing with such a case
though he 1s not fettered as to
the manner in which he demon-
strates his awareness oi the
reguirement. What ig impermis-
gible ie inscrutable silence.

He maust demonstrate in language
that does not reguire to be
construed that in coming to the
conclusion adverse to the
accused person he has acted with
che reguisite caution in mind.
tuch a practice is clearly in
favour of consistency because
the judge will then be less
likely to lapse into the error
of omission whether he sics
withh a jury or alone.”
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The cztract from Anthony Wilson (supra)

1 -

is consistent with

this requirement because only
manifest wnat principles have
to extend this reguirement to

such a case it can readily be

then in sush a case will it be

been applied. There is no need
a trial with a jury because in

ascertained what guldance was

offered the jury. The contention accordingly fails.

iv hag become customary to ¢give a specific direction

on the burden of picof in relation to the defence of alibi so

that its absence appears to give cause for complaint as set
out in Ground 3 of the Crounds of Appeal. That very guestion

was dealt with by this Court in R. v. Leroy Barreti

S.C.C.A. NOo. 45/£9% dated July lo, 1989 (unreported} in which

it was pointed cut that there i1s no general rule of law to

that effect. What was important was that the jury be plainliy

told that therc was no burden on the accused person to prove
anything and that the burden of proving guilt to the requirea

standard restg entirely on the prosecution. We are of the

opinion that the learned trial judge met that requirement.
In dealing with the burden of proof he told tne jury (at
pages 180 - 1gl):

“NWow the effect of that plea of
not guilty ig that the burden of
proving their guilt on this
indictment, this charge that
they ave before you on, there-
fore, rests on the prosecution
to bring evidence which when
considered by you at the ena of
the cage satisfies you so that
you feel sure of their guilt,
sure that is, beyond a roason-
able dountc.

liow that burden of prcoi which
is on the Prosecution remains
with the Prosecution throughout
the case, throughout the case.

Let me just stress that. It
never shifts. There 1is a pre-

sumption of innocence which is
raised up by the plea of not
guilty and that presumption or
what had been refaerred to as
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"this mantle, this cloak of inno-
cence, each accused man ig
clothed with that cloak and the
only way that the Prosecution

can remove that cloak of
innocence, that presumption of
innocence is if at the end of

the case when you come to examine
the Prosecuticn's case you are
satisfied so that you feel sure
on the evidence that ithe Prose-
cution has brought ana put betfore
you, that Altimend Chambers is
guilty as charged and that
Kenneth Bell is guilty as
charged."

And then, quite poincedly, he told them at page 182:

"Phere 1s this burden on tie
prosecution i told you about,;

the burden of procf and the
standard of proovf. <The accused
men on the other hand are not
obliged to prove their innocence.
By the sam¢ token, there is no
burden resting on them to prove
that they are not guilty of

this charge ...."

it is against that background that the direction on alibi
ought to be regarded. At page 183 he told the jurys

"Bach of the accused persons
has sought tc establish his
innocence in this case, putting
forward what is known in law as
an alibl or an alibi defence,
and i will be reviewing the
¢vidence, and ¢ will come to
deal with their evidence in
greater detail later on in wmy
summing-up. But just to summa-
rise what Chambers i1s saying,
Chambers is saying that at the
time -~ and kell, both of chem,
could deal with them together
at this stage - both of them
are saying that at the time of
this incadent, it was at ox
around .30 p.m. on this day in
gquestion, this evening in
guesition, they were elsewhere,
they were not at the inter-
section of Manchester Street
and Manchester Lane, coming
from the direction of any
cemetery firing shots along
with another person called
Tony Monk, they were somewhere
else.
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"Well, if you, when you come to
consider the alibi which each of
them has put forward, if you
believe that alibi, or it leaves
you in a state of reasonable
doubt, then that is the end of
the case so far as each of the
accused men is concerned; vou
ust find them not guilty, each
of them. If you reject their
alibi, then the matter does not
end there, you now have to go
back and look at the prose-
cution's case and it 1s true to
say that the prosecution‘s case -
iet me tell you this from the
outset - it rests entirely on

the testimony of Uesmond Tahatdil,
otherwise called Moses. it is
the testimony of Desmond Tahatdil
that stands between each of these
accused men being found guilty

on this charge."

When the directions are seen as a whole it becomes abundantly
clear that the jury could not be left in any doubt that the
persons on trial had nothing to prove.

Having dealt with those specific complaints we feel
obliged to attend to other guestions thrown up during argument
which, in our minds, raise the question as to whether the
appellants had a fair trial. To begin with, the prosecution,
despite the element of politics in the case, did not suggest
that as a motive., iIndeed, it was the defence which raised
the issue or politics as the motive for the witness Tahatdil
to lie. He was shown to be an activist and an crganiser for
the PNP while the appellants are active members of the JLP.
When the guestion was raised counsel rfor the Crown expressed
surprise stating that to his knowledge theve had been a truce
so he never considered politics as a possible motive., No
evidence was led as to ithere having been a truce.
Accordingly, it was submitted that it was wrong for the trial
judge to, as it were, adopt it and include it in his summa-
tion. This is how the judge dealt with the matter at

pages 196 - 197:



"I shoula also tell you that ...
and here I will just pause and
wention this, that during the
course of the case the Defence
brought out this question of
politics. The motive that is
being suggested and this

Mr. Finson submits was done
after a very careful consider-
ation, was that this whole case
is a trumped up charge -~ i am
using my own words now - a
trumped up charge which has as
its genesis, its birth, politics
and i suppose one might even add
1t was done to gain political
mileage. These are my words,
having regard tc the political
fever and the political atmos-
phere and the political climate
that was prevailing in and
around that avea in St. Catherine
at the time, this being three
weeks before the general election (sic).

Now I will have to give you a
direction in so far as that issue
was brought out, because it's the
witness Tahatdil who admitted
that he was the supporter of one
party and he had admitted that
he knew that the two accused
supported the opposing party.,
the rival party and today

Mr., Chambers also gave evidence
that he played a leading role

in his community in relation to
that party. So as Defence
Counsel puts it, each of them
was on Tahatail's side and the
two accusec were on the other
side of the political fence.

0Of course, you heard the sub-
mission made by Crown Counsel
that there has been this truce
that had been signed. So he
thought that at the time of this
incident...he was taken aback,
Crown Counsel said, when this
issue was raised, because at the
time of thig incident the truce
or that olive branch, to use my
words, had been waved and all
was now peace and harmony. Well,
you know this issue cuts both
ways. Why I say that it cuts
both ways, because it all comes
back to the question of Tahatdil
and what you make of the testi-
mony of this witness; because

if you believe Tahatdil, then
his evidence would seek to
provide a motive for what took
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"place that evening, you

remember, because his evidence

doesn't stand alone in this

regard, because it is supported

by the accused Chambers who gave

evidence and when the accused

man gives evidence it is

evidence which you consider and

act upon."
He then went on to remind them of Tahatdil's evidence that
political rivals met at that intersection and that, having
regard to the impending Elections, they could regard this
political issue as a motive for the killing because of the
resultant dislocations. It is observed that he rounded off
the topic by labelling what he had to say as "just my
comments"”. But a judge can only properly comment on evidence.
Here that evidence was lacking.

it would also seem to us that, although the prose-~
cution was content to present its case without a motive,
the trial judge was at pains to £ill tlie gap. We are aware
that a trial judge is obliged to leave for the consideration
of the jury all defences which properly arise on the evidence.
We are yet to be persuaded that he had a corresponding duty
to re-structure the prosecution case to give it added
strength,
And yet this is not our greatest area oi concern.

That 1s reserved for the treatment of the defence which seems
all the more ominous when the bolstering of the prosecution's
case is considered., It will be borne in mind that the defence
of each appellant is an alibi ana three witnesses were called
from the scene to testify. Thelir testimonies had two
aspects - a negative and a positive. The negative aspect was
that they did not see the witness Tahatdil there.
Conceivably, he could have been there but because of his

positioning relative to theirs they did not see him. The

other, and, indeed, the aspect which mattered most to the
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appellants, is that the witnesses said the appellants were
not at the scene of the shooting. Johnson said he saw the
gunmen and they were not the appellants. But the defence was
not presented coherently. It is to be discovered in fragments
throughout the prosecution's case at those points where the
credit of Tahatdil was being presented for scrutiny. And this
is in keeping with how the trial judge evaluated their
evidence. Said he at page 202:

"Now, witnesses were called

by the defence in defence of the

accused Chambers, and they were

also called as their main purpose

to seek to discredit Tahatdil."
He, accordingly, lost sight of the real reason for their being
called i.e. to support the alibi with the result that this
aspect was never left to the jury. In the circumstances, we
conclude that there was a non-direction which amounted to a
migdirection which deprived the appellants of a fair trial.
We are accordingly obliged to quash the convictions and set
aside the sentences. Having given careful thought to the
evidence we are not persuaded that the interests of justice

would be best served by ordering a re-trial. We, therefore,

enter verdicts and judgments of acquittal.



