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CHREY, J.A.

in the Circuit Court Division of the Gun Court held in
Kingston on 8th March 1990 before Wolfe J and a jury, the applicant
was .convicted of shooting Paul Vassell to death in the course of a
robbery on the premises of the Seventh Day iAdventist Church at East

and Charles S5treet, Kingston.

The Crown's case depended substantially on the visual
identification evidence of one witness, Xarl Bowen and an admission
allegedly made by the applicant to a police officer. The circumstances

which give rise to the charge are theso:s-

On the evening of 22nd March 198%, there was a meeting of the
Circuit of Churches Committee at the Church. imong the persons
attending, were the slain man and the sole eyce-witness. After the
meeting, those attending prepared to leave and weni out onto the
side-wall adjacent to the church premises. Mr. Vassell went to his
car from which he removed a machette and then re-entered the premises
accompanied by Mr. Bowen, who is a police officer, and two other

colleagues. is they traversed a passage way, Mir. bBowen heard the
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perzmptory order - "hands up". iHe observed a man whom he identificd
as this applicant armed with a shotgun. He complied with the order
while the two other men beat a hasty retreat. Mr. Vassell who was
in possassion of the machette, then attacked the gun-man who
retreated. M. Vassell pressed his attack by chopping at the
applicant. Mr. Sowen in the meantime, was held at gun point by the
applicant’'s companion who relieved him of some cish. Both the
applicant and Hy. Vasscll went out of his view., Tioen he heard
screaming and the sound of running feet. Hext, there was the sound
of n gunshot. The applicant re-—-appeared with an injury te his left
hand and the shotgun and then cenversed with his companiocn,. Mr. Bowen
was ordered to run. He did not hasitate. As he ran back aleng the
passage way, he came upon his courageous church-brother who was
lying at the entrance to the church mortally injured, if not already

dead.

The pathological evidence disclosed that the victim's face
had been blown away by a blast from a shotgun. JAccording te the
Patholoyist Dir. Cliffoxrd:-

"There was a large gaping shotgun wound on
the face which completely shattered the mouth,
the entire mandible and chin extending to the
upper anterior neck".
On the 12th April, 1989 ir. Bowen pointed cut the applicant

at an identification parade as one of the participants in the robbery.

The applicant in an interview with thoe police, Detgciive

Cergeant Fullerton, on 10th April, 1989, said this:-

"i{f de man neh chop me, me woundn't shoot him.

All me a beg yuh, mek me go fe de gun. If it

stay out dere it can kill ten people. It can

kill your family and my fami'y. Me gi it to de

odder man to pudung. Yuh ever hear seh a lawyer

carry in a man? pMek me lawyer carry me goh for

it".

The defence was an alibi and the applicant swore that the
injury to his hand occurred accidentally when he was chopping a

coconut at Seaforth in the parish of St. Thomas where he alleged

he was at the time of the shooting incident.
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The ground of appaal did nou attack the basis of the

directions thcreon but raised the issue of provocation. it

was in thesc terms:

"That the Learned Trial Judge erred in law in
that he refused/failed/neglected to direct the
jury on the law as it relates to provocation
which defence properly arose on the Crown's
case and ought properly to have been left to
the jury for their consideration. (S5ce
Transcript pages 14, 15, 96 and 97)

Bdwards v The Queen (1973) AC 648".

Mr. Blake contended that the act of provocation was that

the victim had attacked the applicant with a machette while he

was in retreat albeit armed with & shotgun. Counscl was not

so bold as te argua that tho learned trial judgs was wioeny to

withdraw self defonce because 1t was clear thac thoe member of

the Church Committ

himself Agalnst

2

He said this was a

recognized at law.

page ©vS¢ E-F wherc

board, said:-

ee or any of them was entitled to defond

the commission of a forcible crime upon him.
form of self-induced provecation which was

He relied on Edwards v R {19731 AC 648 at

Lord Pearson delivaering the opinion of the

"No authority has been cited with regard to
what may be called "Self-induced provocation".
On principle it seems reasonable to say that:-—

(1)

(2)

(3)

a blackmailer cannot rely on the predictable
results of his own blackmailing conduct as
constituting provocation sufficient to reduce
his killing of the victim from murder to
manslaughter, and the prediciable results

may include a considerablc degrec of hostile
reaction by the perscn sought to be blackmailed,
for instance vituperative words and ¢ven some
hostile action such as blows with a fist;

but if the hostile reaction by the person

sought to be blackmailed goes to extreme lengths
it might constitute sufficient provocation

even for the blackmailer;

there would in many cases be a guestion of
degree to be decided by the jury".

Mr. Blake said that hostile roaction of the victim went to sxtremc

lengths in that he injured the applicant on his hand and that
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constitutad sufficient provocation which the trial judge was obliged to

leave to the jury for their consideration.

This concept of "self-induced provocation® appaars Lo have
legitimacy. Certainly it bas been accorded a label and was discussed

by their Lordships In Edwards v R.{(supra). Ve would think that ths:

reaction cf a great many people to this principle is one of instant

and total r&jection. Wuy, it may be askad, shculd a criminal benefit
from a situation brought about by his own criminal conduct? The essence
of this type ¢f proveccaticn is that the conduct of the deccasced which
provekes the killer, is caused by the unlawful or wrongful acts of

the kKiller bimself. Perhaps, if it wero appreciated that the bencfit it
cenfors is not entirely exculpatory but only ve this extent, that if

1t reduces murder to manslaughter, (really, a sentence of death to

one¢ of imprisonment), then it becomes possible to deal with the metter.

in cases of sclf-inducad provocation, the jury will be
tequicted o focus on the reaction of the victim and the guestion to be
answered, is the extent of the reaction by the victim -~ did it go beyonad
all reason? This mcans that a jury would have to excercise some mental
acrobatics and contemplate the reasonable blackmailer, burglar or

robber for example.

Having said that, we are of the opinicn that on the facts
of this case, this principle is altogether inapplicable. Tho victim
was entitled to defend himself using no more force than he honestly
believaed wag necessary to counter ¢ forcible crime about to be

erpetrated. Indeed he was wntitlad to apprehend these felons who
were both armed with firearms. He was in p.ssession of a machette.
The disparity in weaponery made it an entirely uncven contest. The

"hostile" reacticn of Mr. Vassell was legitimate., He was justified
in his action. That acticn on his part, cannot, by any strctceh of
W

the imagination, be considercd geing "to extreme lengths" which 1s

the test if the judge is to hold that thers is sufficient provocation

s
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fit to be left to a jury. But for the nature of the case, this
point could be dismissed as laughable. We think it is appropriate

to say that we are not impressed by the arguments in this regard.

That is cnough, in our view to dispose of this application
but the nature of the case constrains us, despite the absence of
any other submission on behalf of this applicant, to consider the
visual identification @vidence and the trial judge‘s directions

thereon.

The lighting which Mr. Bowen said illumined the scens, and
allowed him to observe the applicant came from indirect electric
lighting. One scurce was the light which came through a bathroom
door and the other source was the glass through the church windows
from lights in the church 1tself. The passage-way about which the
witness spoke was formed by the wall of a lunch-room to the wesi and
one side of the church building itsclf, to the east. at the head
of the passage, is the bathroom into which a door iz let. That
door faces the passage which the witness and Mr. Vasszll travorsed.
The applicant emerged from Mr. Bowen's left and into the light.

Ho attempt was made to ascertain ithe actual distance betwecn the
witness and the applicant at this tim:. The trial judge in has
summation at page iis speaks of "the close proximity®”. It was
however open to the jury to take the view that when Mr. Vassell
attacked the applicant and forced him down along the passage,

that the applicant came in closc proximity to the witness. On the
first occasicn the witness viewed the applicant, the duraticn, a
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matcer of i5 - 20 seconds. When the applicant returned to his
companion having shot Mr. Vassell, the witness was able to observe
him for about a minute and a half at the longest. During this period,

both gunmen were in conversation,

The learned trial Hudgs gave proper and adequate directicns
on the approach of the jury te visual identification evidence. &8
we have already stated, Mr. Blake did not seek to challenge the
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directicns and we, having examined them, think they are

inpeccable.

ispart from the identification evidence and the fact that
the witness gave a description of the applicant to the policc
which tallies, there is the coincidence of the injury admittedly
suffered by the applicant around the material time and the

evidence of the admissicn by the applicant to the police.

In cur judgment there was ample evidence upon which the
jury cculd ccme to the verdict which they returned. Ve can find
no reason to interfere with therr decision and accordingly the

application for leave to appeal is refused.



