IN THE COURT OF APPEAL

SUPREME COURT CRIMINAL APPEAL NO: 42/92

BEFORE: THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MR. JUSTICE GORDON, J.A.
THE HON. MR. JUSTICE PATTERSON, J.A. (AG.)

R. V. MICHAEL BURRELL

Norman Harrison for applicant

“ancelot Clarke, Jnr. for Crown

19th January & 15th February, 1993

~ORDON, J.A.

On 1lé6th April 1992, the applicant was convicted in the
High Court Division of the Gun Court sitting in Kingston for
illegal possession of firearm, count I, and for shooting with
intent at Harry Daley and Richard Smith, counts II and III.

% was sentenced to five years imprisonment at hard labour on
count I and eight years imprisonment at hard labour each on
counts II and III.

On 19th January 1993, we refused the application for
leave to appeal and in pursuance of the promise we made, we now
'place on record our reasons.

Sgt. Harry Daley of the Port Antonio constabulary, acting
on information he raceived, led a party of men which included
Detective Constable Richard Smith, to the Princess Club in Port
Antonio in Portland. They entered the club frowm the rear
where the applicant was seen with a bag slung over his shoulder.
Sgt. Daley and Constable Smith approached him. Sgt. Daley
identified himself to the applicant and told him he had received
information that Natty Morgan's men were abcut and that he the

applicant filled the description given of one of them. He
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requested a search and proceeded te rvemove th: bag from the
applicant's shoulder. he applicant was s=en to plunge his
hand to ‘his waist and r°move a pistol, the two policemen took
¢vasive action while the applicant dischar red shots at them.
They returned the fire and saw the applice .t fall., The pistol
fell from his grasp and was recovered by 5c .. Daley who
repoved the magazine and found seven unexp  ~ded cariridges
therein. The applicant had been shot. He v as charged with the
cffencis alraeady mentioned., The pistol reo ver d was a 9 mm
Helwan semi-automatic pistol with an eight hot capacity. Four
spent shells were recoverad at the scene., Three other men who
had been in the club left hurriedly during ‘he shooting.

The applicaat ¢g..ve evidence on oath and said he was scated
in the club having a drink when he was approached by four nen
who had drawn guns in nand. They identitfied themselves as
policemen and said tney “ere going to conduct a search on him.
iz stood with his back to the counter and arms upraised while
the search was conducted. He h2ard one man exclaim “"Look what
the bwoy have!" He looked and saw a poliéeman with two guns 1in
his hand, As the words were spokan he said "I was shot in the
leg, simultaneously in both iegs.” He fell t¢o the ground and
cther shots wer: fired at hiwm. He was hiv by sonme of those shots.
He was taken to the hospital and on the way a policeman wrapped a
gun in a shirt, placed che muzzle on his chest and discharged a
bullet at thac range into his body. The injuries he sustained
ware a broken left hand, a rroken lefs leg, injured right leq,
wound to the left s.de of tnle stomach ard a bullet entry wound

to

T

ne right chest.

He said whils he was in cth2 claub, he ho1 placed his bag on
a poker machine and on entering the club one H»f the policemen took
it up and searched .t. He denied having a f£f..:arm in his possess-

ion and denied pull 1g it and firing ~t the p. icsé.
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Miss Laura Jones cave evidence on behali of the defenca.
she said she was in the :lub gaming at the pok r machine. She
saw the four policemen ¢ 'ter, one of whow ! 21d the applicant in
his shirt collar. &All d:clared their iden: .ty. They questioned
the applicant and searched his bag., She ti a saw two of the
policemen draw their guns and shoot the app icant who fell. They
continued shooting at him. She said, "I s« they put the gun in
his chest and shoot him." He was taken aws, Lo the hospital.

Mr, Harrison in a valiant effort chal .ng . the manner in
which the learnad trial judgs r.su:lvid incc :ist ncia2s in the
evidence of the prosecution., He emphasized ne impossibility
of a qun .capable of h-lding nine shots beir found with seven
shots after four had b en fired therefrom. “his a‘ose, he
argued, from a discrepa. cy between the evidence of Sgt. Daley
wﬁo said the applicant fired two shots, thaen he said he saw two
flashes of fire, while Comstable Smith said he heard three or
four shots discharged by the applicant.

We find on an overview of the evidencs that in the scramble
for cover and the concurrent shooting the applicant, S5gt. Daley
and Constable Smith all discharged their guns. Four cartridge
cases were recovered and the ballistic expert certified thatx
wwo had baeen discharged from the exhibit recoverad from the
applicant, The physical evidence therefore supported the testi-
mony of Sgt. Daley and the learned trial judge accepted his
evidence. This decision we think is correct.

Mr., Harrison naxt challanged as unrcelizble the 2vidence of
the "prosccution wit ‘esses having regard to ¢dmittedly previous
inconsistent written statements.”

In considering .he evicencn adduce’ we : 3¢ that the challenge
was directed to the osition of the applicant shen the policemen

entered the club ar3 jaw him. Sgt. Daley sal { e was standing
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at the counter, Constzble Smith said he was s ated at the counter.
in cross-examination Co s. Smith admitted he h d written in his
statement that the appl cant was standing at tiie counter.
Sgt. Daley in evidence said he was sitting. and then he stood up.
As discrepancies go, these amounted ' > no more than a storm

in a teacup: taey were plainly peripheral. The learned trial judge
addressed the issue of discrepancies thus:

"I have taken into consideratio n the dis-

crepancies that have occurred in the

case on both sides. As far a: th:.

evidence given by the accused wman that

the firearm was found in the ranner in

winich he said it was and how |l 2

received his injuries, I domn'® accept

that as being true at all. Tl 2 evidence

given by the two police officers was to

corroborate each othar and I have accepted

those officers as witnesses of truth. I

accept their evidence that having gone

into the club, they identified themselves

and was about to conduct a search on the

accused when he drew a gun from his waist

and started firing and the police fired

‘back hittirg him. I accept the Crown's

case and rc¢ ject the evidence given by

the accused and his witness and find the

accused man guilty on the three counts

on the indictment as charged.”
The learnad trial judge had two conflicting versions of the event
on which to decide the case. In a careful analysis he accepted
the evidence of the prosecution witnesses and rejected that of
the defence. In this exercise he had to resolve discrepancies as
identified in the prosecution case and as well hetween the applicant
and his witness Miss Jones. Indeed, the most glaring discrepancy
arose on the defence where the applicant asserted he was shot in
the chest by a polic2man while he lay he .plers in the wotor car at
the mercy of the pol ce: Miss Jones on he «:her hand, said he
was shot in the che:z - as he ".ay helpless »n t e floor of the club.

We consider ° ~ applic-.tion is wit out . rit and accordingly

refused the same. 1 ¢ sentence of th: applic: 't we directed, was

to commence on 1l6th .uly, 19¢2.



