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DOWNER, J.A.

in this case Hr. Fairclougﬁ who appears for the
appellant abandoned five of the original giounds filed by the
appelliant and wo of the supplementary grounds of appeal which
18 undaced.

1t is necessary to reheavrse the facts of che case to
understand the nature of the ground which was argued before us.
The accused icilda Brown lived with Lawforu Carey, the deceased
as man and wife. The two Crown witnegses were the Watsons who
were neighbours in & housing scheme in Montego pay. Bouh these
witnesses have related that there were irequent quarrels between
the deceased and ithe accused. They also recounted that on the
1llth of July, 1938 icilda “rown chaseda the deceased into the
Wacson's home and all th:gs while she was in the position of the
assailant and as the dominating periner in what nad turned out
to be a stiuggle. While ne was being held over a compoiient set,
blood gushea from Lawford Carey's neck. 7This account is related

by boith parties,



Wiat was significant in the evidence as it energed was
thav Carey in fact said words to the effect ithat it was
fcilda Brown who swabbed hiim and that ne was goilng to die. He
called fox help to give him waier ana to take him to the stand
pipe but cespite these efforts he died. 4he docior who gave
evidence said that he died from shock and haemorrhage as a
sesult of receiving a stab wound wiiich went three inches deep
into his neck. This was in essence the Crown's case and the
actual stubbing was proved by way of inference us neither of
the Watsons gsaw the stabbing. It was the deceased whe returned
the knife to Mrs. Watson and again he repeated that Mrs. Watson
should not veturn the knife to lcilda because it was that knife
whicihi in fact was used to stab him. doth the Watsons said
that they had not seen the knife in Lawford Carey's nhand.

The defence was given by way of an unswosn statement

5

and in it icilda Brown said thatv she had not held the knifie ~

-t

there was a wrestling between herself and Lawford Cerey and

chat in those civcunstances the knife cut Lawfoxd Carey. Li
was against that background thet the judge in fact lefc

o

accident. I was the judge who gave leuve to appeal and I

]

gave leave to appeal on the basis that iv sheould be guestioned
whetihier {he judge was correct in withdarawing self defence from

the jucy. wo that tine i1t had not in fact cawned on ne wiith

&

sufficient foice thav chie Judye was not using accident s

Gt

3,

& term of ait :that is to say that Icilda Lrown was saying vhat
she inflicted the wound but that as she ¢id it accidently,

sne unad no mens rea. That derence could nouc have been puc

o tne jury because what she was saying was chat she neither
held the knife nor did she stab. Tne only inference that
could be drawn fyom her defence, she added was that the wound

was self-inflic.ed.
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in his very careful sumaing up, the judge did leave

it o the jury. &t p. 44 of the record,

cr

the facts as she had pu
the learned judge said Lhe deceased didn'tdie as & result of
any deliberate or voluntary act on hes part. Since tha: was
what she was saying, it was a faithful summary of her unsworn
statemenc., At p. 33 of the record the learned judge again saild
she was saying that the deccased had cne knife at all vimes and it
was he who chased her with 1t and at one stage wiille Lhey were
wrestling he got stabbed accidently. BSo it s guite clear that
the learned juuge was using accident in its ordinary sense to
imean that he stabbed himself accraently rather than adveruving
to the classic defence of death by misadventure which would have
meant that he was accidently stabbed by icilda.
it was in those civcumstances that Mr. Falivclough

chose to rely on his third ground of appeal which reads -

"The learned trial juage erred when he

permitied tu be given in evidence (of a)

uying aeclaration, (a) statemenc by the

deceased that the appellantc had stabbed

him in the absence of the reguired

evidential pre-requisite for the

admission of such evidence."
The fact is that the learned Cudge ac no stage relied on tlie
principles of dying declaration to receive the evidence. He
relied on the stuitewment that 1t was Zcilda who stabbed him as
part of the res jestace and alcnough the judge did not mention 1t,
as il was not necessary to mencion & case in a summing up, it

15 clear that he relied on ihe case of R, v, andrews [1971;

“

L all E.R. reported at p. 513. TPFurther, it 1s clear that all the
pre-requisites were there tor the admigsion of this statement.

in those cirvcumstances this court rejected Mr. Fairclough's
submissions that the statemnent was wrongly admicited and this

being the only ground argued, we dismissed the appeal and
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hat the sentence of ten years hard labour was manifestly
excessive. Ly a majority, this court is inclined to view
ile. Failrclough's submission in this regaid with favour. This

was a domestic incident and in our expevience, that is, to say
majorily view is that ithe range of sentences in these instances
vary from five to seven. #Ho, Fairclough could shiow us no reason
wily the lower range should be applied in this case and therefore
we have varied the sentence from ten years ©o seven years at hard
labour. The oruer of the court cherefore is that the appeal is
dismissed as regards conviction, as regards sentence the appeal
is allowed and tne sentence varied. The gentence of seven years

hard labour is substituted. The sentence cummences from

30th hugust, 1569.



