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WRIGHT, J.A.:

This 18 an ap
cighteen monchs Lopyr

Resident Magistrate’

Januaxy zuv, 1993, for

peal against convicirion and sencence of

isonmenc at hard labour imposed in tche

s Court for the parisnh of Westmoreland on

the offence of uniawful wounding. On

June 7, 1993, we dismissed the appeal and affirmed the con-

vicuion and sentence.

which we promisec ©u

The cnarye ar

put in writing,

cse out of an incideni whicii need not

These are the reasons foi our decision

have happened at &li. Bvon Biown, tie virtual coaplainant,

testified vhat at about &334 p.m, on Februarxy 7, 19390, he was
in the Adrija Restaurant at Hegril seaced at a table awaiting
lunch which he had ordered when in came three police officers

.

one of whom, the appellant, actually ran into the restaurant

and called to him. He went co the appellant wno held on to
ham and "asked him for a search." He allcocwed himself to be
searcned. AaAlthough the search did nov yield anything, the

appellant next said to him, “"Come on” o which he responded,

"For whaty 'Tell @i wha mi do woh.” To the appeilant’

insistence that he “come on” he replied that he had ordered



nils tood and was was

The narretive continued:
"He push me on the door of the restauvrant.

Tnen he draw his Service Revoliver fron

fils sice where une shreld was. Then he

point it at my chest and che sho: just

go Ooff &anc go tnrough my hands. I got

& shot in my nanu. I nevey do anyching.

i 1 e

i{e's just as I move when he poini it at
my chegv, He held me here {(indicates a
holding in front of shirt).”
Tiie recoxd discloses thac che witness indicated two points t©o
the right arm just “below elpow" where he was injured oy the
bullet, However, ihe neGical cercificate in evidence reads:
“Gunshot wound right lower arnm.  Liracu-

lousiy, no neurclogical, muzcula: or
bony danmage,”

After an alarm wes raised by persons present the appellant
released his hola on the witness, and Michael l'awes who was
seated at tie same table with the witness hav.ng his lunch
pandaged the witness' arm and afrer taking hirt to a Dr. Travis
in Hegril where he was given an injection, tocx him to the
Savanna~la-mar Hospital where he was admittea and kept for
WO days.

The appellant’'s weapon, a .38 Special “Srith & Wesson®
revolver was exaninad by the Ballistic Expert who certifieda
that 1t was in proper working order. Tne amount of pressure
required vo fire thig revolver was svated Lo be Zour and one
half pounds on single action {(that is, alter the hammer had
heen pullea ovack Ifully by hand} and nine pound: c¢n double

actien (pressing une vrigger alone fuliy backiw.aod for mecha-

nical cocking and A

The witnegs Evon Brown stated thal he iad known the
appellant pefore the i1ncident and tnat “we haa a little
argument before the incident like a week before.” He further
testified that when ne asked "What mi do?” the appellant had
replied that he shoulc not ask him anything., The appellant
had been followea intc the restaurant by Consta.l2 Whyte

while, the other, lonstable Holder remained outside,
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in a lengtchy cross-examination Brown denied that on
his way into the resvaurant he nad scopped and spoken to any-
one. He denied, voo, thac the appellant hac told him to mova
and keep on moving. He said he co-operaied vich the appellantc
when he requested the search and that nothin¢ was found on him
nor did he refuse to go along with the appellant. He said thauc
the appellant chucked him into & corner when he held him and
he, Brown, held onto cthe door. He denied beiny told he was
going to be arvesced for failing to move and Keep on moving.,
it is a fact that he was not charged wiith any -offence whatso-
ever. He demonsitrated that it was his evasive action which
prevented him irom being shot in the chest. Je countered the
suggestion that he had kicked the door closed wictih the answer
that the door is an auvtomatvic door.

Michael Dawes corroborated the testimony of the witness
Brown and he added that when tihe shot was firveo the glass doox
was broken, Crogs-—examination ol this vitness Jes, Lo say the
least, unproficable.

in his defence the appellant vestified that he was on
duty along with Constable Wnyte wnen he saw Evon Brown seated
on a garbage bin wnile anotier stood bLy. Both were talking
to a white male visitor wiio more than once attempced to leave

but was held back by the man who was standing. Tae visicor
eventually went cn his way and the two men enterec the restau-
rant. He and Constable Whyte followed them inito ti1e restaurant
where he told them he suspecced a breach of the Tourist board
Act and ordered them to "move on and keep on moving." The
other man left bui Brown remainea. Couseguently, he told

Brown he wag going o arrest him for failing to obey the order
to move on ana keep on woving. He held Brown in his pants!
waist but he puc up resistance in the course of which tne
appellant received & biuise to his lefi arm and : pblow by

Brown's fist in his chesrt., He drew his revolver and poinced

it at Brown with & view o resuralning him »rown held oo to
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the gun and then he heard an explosion from the firearm and
hie noticed that Brown was shot. He tien said that he would
take him to the docior but no sooner had he cpened the door
than Brown ran away into bushes behind the premises,

In cross-—-examination, he admitted tha: ne did not heax
what passed becween the men and the tourist nor dia he speak
to the tourist. Although he did not see Broun with any weapon
in his hand he claimed he believed his 1lfe was in danger.

e maintained that “Constable ¥Whyte was then holding on to
an¢ pulling nim with all his might, I presumz." He could not
say whether MHichael Dawes was there, 'Then t.iss

"Not true I fired the firearm tha" day.

Tne fireaxm was fired accidental.y.

I pulled the ctrigger. During the

struggle I believe my finger coniract

and ithe firearm went off accidentally.”
He testified cthnat aifter the incident ne soughc treatment from
Dr. ivan Rodriques in respect of injuries he nad sustained
during che struggle,

Dr. Rodrigues confirmed that che appellant whom he had
known from 1988 attended at his surgery on February 7, 1990,
at about 5:1¢ p.m. The injuries seen were a bkiuise on the
leit arm and three scrapes to the anterior aspect of the left
forearm. These injuries were not serious and could have been
self-inflicred. These findings conflict rather sharply with
the evidence of Constable Carl Whyte who, to some extent,
supported tne appellant's version., However, he said that
after they had returned to the Police Station he saw the appel-
lant with bruises and swellings to his left hand and chest.
Ee also differed from the appellant in that he described a
scenario in which the witness Brown was holding on to the
appellant’s hand whicih held the gun and during a “puliing and
pushing” there were "various times when the muzzle of che
firearm was pointed at Constaple Booune's airec-ion.”

The learned Resldent Magistrave in nis findings of fact
staced, inter alia, that he accepted the prosecution version

ard rejected the cefence holdino vaat “the accused and hisg



b
witness Whyte are not witnesses of truch.® He found as a
fact, toos

“That the appellant while noldin¢ tche
conplainant deliberately pointed his
loaded fivearm at him and pulled the
trigger; that the complainanit was
deliperately shot by sBoothe and s
injured; that the accused Boothe s
act was unlawful and without any
legal justirication and furiher, the
act was not an accident.®

Three grounas of appeal were filed which complain as
follows:

“1. That the Learned Residenc Ma:ois—
trate erred in findaing that be
evicence aauuced by the prosccu-
vion adeguavely establish a case
against the accused/appellan: in
chat the witnesses for the pio-
secucion failed in cheir tesla-
ment to give any evidence capable
of negativing the defence of
accident.

4. Tunat the Learned Resident Mag.s~
trate failed to give any oxr any
adeguate consideracion to the
evidence of the accused/appellint
or his witnesses Dr. ivan
Rodriguez regayding the injuries
winich the accused/appellant
suffered during the incident with
the complainant.

That the sentence of che Learned
Resident Magistrate was manifestiy
excessive having regards (sic) to the
injury sustained by the complain--
ant and the special circumstances
of this case.”

W
°

However, save for the submissions regarGaing sentence, counsel
made his submissions in a ratciher omniobus mannhe:, The centre-
piece of the defence was that the appellant wes acting in the
lawiul execution of his duty by ordering the complainant Brown
to move on and keep on moving and thac such force as vas
employed arose in the contexi of securing compliance with
that order.
The power to is:i:ue such an oraer is conferred by

section 20 of the Consu:avbulary Force Act which nzads:

“it shall pe lawful for any constable

to crdexr any pPerson or pPerscns i1n any

puclic place or thoroughfare to 'move

on' d “Feep on woving' and any pec-
soa fail.ny to okey such oriler shail
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“on summary conviction be liable to a

penalty not exceeding four dollars

and %n &efaul? of payment cthereof to

mpriscnment tor any term noc

exceading one month,"
If this section coulu legitimately be construed to arrive at
the meaning contcended for by the appellant, viz, to enable him
to enter a rescaurani and order a person sitting at a table and
not offending in any way, to "move on" and “keep on moving®,
then the legislature could be condemned for investing a con-
stable with rather draconian powers which would enable him to
harrass unoffending citizens. But we are satisfied that such
is not the case,

Although "marginal noces® are now a part of the statute
and as such are not legitimate aids to construing the statute
the marginal notes to the section in guestion do seem to state
what must be the obvious meaning of the section, that is:

"Power to prevent congestion in
thoroughfare.”

Of course, the seccion speaks to the clearing of a public
place or thoroughfare. By no stretch of the imaginacion can
the act of the appellant be brought within the provisions of
this section. It was all the more strange, therefore, to

hear his counsel submit that the appellant was justified in
pointing his loaded firearm at the complainant's chest in
ovder to secure compliénce witn the order given. We are
clearly of the view that the arrest of the complainant in
those circumstances was unlawful and that the complainant was
within his legal rights to refuse compliance and to resist the
resultant arrest using no more force than was necessarye. This
would be legitimate self-defence. On the evidence he did just
that. There could, the:efore, be no justification for the
pointing of the loaded firearm at the complainant and it is
otiocse to talk aboui accident where the appellant himself
testified that he pointced the firearm at the complainant and
pulled the trigger, The first ground of the appeal is, tnere-

for:, wwthovur merit.
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Tne second ground is similarly unmeritor.ous since such

injuries of which the appellant complained and sought to sup~
port by the evidence of Dr. Rodrigues were bLrouciit upon himseli
by his own unlawiul act which was legitimately resisted. But
evenso the injuries of which Dr. Rodrigues spoke (with the aid
of his notes) weres

"A bruise to the left arm and three scrapes

to the anterior aspect of the lexr: forearm

about 2%" in length and not very deep.”
These were the injuries he saw at 5:10 p.m. 1d in his evidence-~
in~chief he said they could have been sustaired in a struggle.
in cross-examination he said they could have Leen self-inflicted.
The appellant was no stranger to Dr. Rodriques who testified
that:

8

I knew Boothe in a professional capacity.
He used to be my patient.”

The appellant had testified of a bruise to his left arm and
fist blows to his chest and neck. His witness,; lonstable Whyte,
had testified to observing "bruises and swellings to nhis left
hand and his chesit.”

Although no burden was sought to be placed on the appel~
lant, it 18 our view tnat the recorded evidence plius the
cpportunity which the learned Resident Magistrate lLad of seeing
and assessing all the witnesses amply justified the rejection
of the defence witness as untruthful and the acceptance of the
prosecution witnesses,

in passing sentence the learned Residen: Hajg:strate
conmmented:

“"his court considers the sentence «$
most lenient., The accused should
have been tried for shooting with
intent and wounding with intent at
least. His act was that of a
trigger-happy gun man, totally unpro-
voked and vithout rhyme or reason.
Guns are no: toys. They are lethal
weapons anG persons entrusted with
the awesome responsibility of cérry-
ing guns must be aware of their res-

ponsibility and use them lawfully.”

o tae lighe of the c¢rncessior and cuservacicns made Ly the
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learned Resident Magistrate, it is unrealistic <o complain
that the sentence is excessive let alone peing nanifestly so.
The appeal was accordingly dismissed.

However, before parting with the case we cannot with~
hold a comment on what to us seemed guite alirming. The
evidencerf the two constables was that they nad taken action
in pursuance of the provisions of the Touris: Board Act, that
is, with a view to prevent harrassment of tourists. There
was neither evidence nor complaint of harrassment. All they
observed was that £he complainant and his frioend, against
neither of whom they had ever had any complaint of harrassment,
had spoken to a white man who had gone his way.

Laudable as it undoubtedly is to protect visitors to
our shores from harrassment, the authorities must ensure that
that objective is achieved without so infringiing the rights
of Jamaican citizens that they are regazded as aliens in their
own country. This cannot be countenanced., Th2 court found
the attitude of the constables in the purportec exercise of
their duty rather reprehensible in this regard and this calls
for a re-orieamtation of the Police who are so erployed, if
indeed these constables were in any way reflecting what obtains
in giving effect to the Tourist Board Act. Then, too, it is
a chilling fact that for such an assignment the constables

were armed with firearmsi



