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CAREY, J.A.

in their Judgment in this case delivered on June 13, 1994
allowing the appeal from the uecision of this Court which had
dismissed the appeal against conviction and sentence of death for
the murders of Pauletis zaidie on lith Jenuary, 1987, the Lords of
the Judicial Commititee of che Priavy Council concluded as followss

“ee. their Lordships will humbly

auvise Herv Majescy that the appeal
should be allowed and the case

remitted to the Couxt of appeal with
the direciion ihat that court should
guash the convicuion of the appellant
and either enter a verdict of acquictal
oy order & new itrial, whichever

Course 1t considers proper 1n the
interests orf justice.”.

{(1992) 3 W.L.R. 153 at pp. 169 - 1703. The Order in Council which
dated 15th July, 199Z conrtains the following dirzctionss

" HER MAJESTY having taken the

said Report into consideration was
pleased by and with the advice of Her
Privy Council to approve thereof and
to order as 1t is hereby ordered that
the same be punctually cobhsecrved
obeyed and carried 1into execution.

WHEREOF the Governor-General or
Officer administering the Government
of Jamaica for the time buing and all
other persons whom it may concern are
to take notice and govern themselves
accordingly.”
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We now act in obedicnce to that order.
The principles which are to be applied in deciding whether

or not a new trial should be orderced arc rto be found in several cases;

a nunmber of which were referred to us by Mr. Small., Those to which

counsel called atvroention were Ahmedi Sumar v. Republic (1964 E.A. 481

Nirmal v. R. [1i974} Crim. L.R. £426: The State v. Harris {1974} 22 W.Ii.R.

4i; R. v, Saunders {1974; %% Cr. App. K. 248, The State v. Adbool

Azim Sattaur & Anor.; 1976 24 W.I.k. 157; The State v. Nasrat Ali

{1976 26 W.I.R. Y9; R. v. Bourget 41 D.L.R. {4ili) 756 and

Reid v. R. [1978] 47 W.I.Rk. 25%4. 7The last montioned is of particular

relevance not only because it 1s a Jamaican case, but among the
questions certificd as arising for consideration on the appeal to the
Privy Council, was one raguescting e statement of the principles
applicable to a consideration whethor or not a new trial should pe
ordered. In that regard, Lord Diplock one of the great jurists of
our time, stated as follows at pp. 258 -~ 25Y:

. Their Lordships would be very loth
to embark upon a catalogus of factors
which may be presecnt in particular cascs
and, where they are, will call for
consideration in detcimining whether
upon the gquashing of a conviction the
interests of justice ao raguire that
a new trial be held. 7The danger of
such a catalogue is that, despite all
warnings, it may come to be treated
as @exhaustive or the order in which
the various factors are listed may
come to be regardzd as indicative of
the comparative weight to be attached
to thom; whereas thers may be tfactors
which 1n the particular circumstances
of some fuiure casc might be docisive
but which their Lordships have not
aow tho prescience 1o foresee, while
the relative weight to be altached

tc each one of the seoveral factors
which aroc likely to oe relevant in
the common run Of cascs may vary
widely from cas¢ to case according 1o
its particular circumstancaes., The
recognition of the factors relevant
o the particular case and the
asgsessmant of theilr rglative
importance are matters which call

for the exercise of Lhe collective
sense of justice and common sense of
the members of tha Court of Appeal

of Jamaica who are familiar, as
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“their Lordships are not, with local
conditions. What thelr Lordships now
say in an endfsavour to provide the
assistance sought by certified
guestion must be read with the foro-
going warning in miad.

Their Lordships have already
indicated in disposing of the instant
appeel thav the interests of justice
that 1s served by ths powor ro ordor
a new trial 1s tha intorest of rho
public ain Jamaica that thos: persons
who are gullty of soilious crim=s
shoula be brought to justico and not
egcaps it merely because of some
technical blunder by the judys in
the conduct of *“he trial or in his
summing-up to the jury. Save 1in
circumstances su 2xceptional that
their Lordships cannot reaaily
cnvisaye them it ought not tc be
cxercised wherc, as in the i1nstant
cas¢ a rzason for setting aside the
verdict is that the evidonce adduced
at the trial was insufficient o
Justify a conviction by a reasonable
jury <ven if properly directed., It
is not :n tha interests of justice as
administeéraed under the common law
system of criminal procedure ihat
the prosecuiion shoula be given
anothor chance to cure evidential
deficiencies in its case against the
accused.,

Av the other eXtraine, where the
evidcnce against the accused at the
trial was so strong that any reasonable
jury if properly directae would have
convicted the accused, prima facie
the morce appropriate course is to apply
the proviso to s. 14 (L) and dismiss
the appeal i1nstead of iacurring the
expense and inconveniencs to witnesses
and jurors which would be involvaed 1in
another trial.

in cases which fall between these
two extremes there may be many factors
descrving of consideravion, sone
oparating agalnst and some in favour of
the excrcise of the power. The
seriocusncss or ctherwise cf the offence
must always be a relevant factor: so
lnay 1ts provalence; and, where the
pravious trial was prclonged and
complex, th: expensce and the langth of
time for which the court and jury would
be invelved in a fresh hearing may also
be relevant consideraticns. S0 Loo is
the consid«aration that any criminal
trial is to somo extent an ordeal for
the accused, which tha accused ought
not to be condemned to undergo for a
second time through no fault of his own
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“unless the interests of justice reguire
that he should do so. Theé length of time
that will have ulapsed bitween the offence
and the new trial if one be orderad may
vary in importance from case to casa,
though having regara to the onus of proot
which lies upon the prosecution lapse of
time may toend to opeorate to its dis-
advantage rather than to that of the
accusz2d. Hevertheless thore may bo

cases whers evidence which tanded to
support the dofence at the first trial
would not pe availabl: at the new trial
and, :f this wore so, i1t would be a
powerful factory against ordzring a now
trial.

Th: strength of the casn presentoed
by thg prosscution at tho provious trial
is always one of tho factors to be taken
into consicelation but, exceopt in the two
eXiremd cases that have peen referred to,
the weight to be attached to this factor
may vary widely from case to case
according tc the naturc of this crime,
the particular circumstances in which 1t
was committed anda the currenv state of
public opinion in Jamsica. 0On the one
hand thore may woll be cases whers
despite a near certvainty that upon a
second trial the accused would boe
convicted the counuurvailing reasons ara
strong cnough to justify refraining from
the course. On the other hand it is not
necessarily a condition procedaent te tha
ordzring of a new trial that the Court
of Appeal should be satisfiad of the
probabilivy that it will result in a
conviction. There may be cascs whore,
aven though the Court of Appeal considers
that upon a fresh trial an acguittal 1is
on balance mere likely than a conviction,
it 1s in the interast of the pubklic, the
complainant, and the appellant himself
that the question of guilt or other-
wise bf uetermined finally oy the verdict
of a jury, anua not left as somelhing which
rust ramain undoecided by recason of &
defoct in legal machinery'. This was
said by the Full Court of Hong Kong
when ordering a new trial in
Ng Yuk Kin v. Reqina {1955 39 HKLR 49.
This was a case of rape, but in the.ir
Lordships' view it states a consideration
that may be of wider applicatvion than to
that crime alone.”
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We are thus engaged in a delicate task of balancinyg & number
of factors, some of which were enumerated by the lsarned Law Loxd.

We must bear in mind as was svated in Au Pui-Kuen v. A.G. of Hong Kong

{1960 A.C. at p. 3bvus
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... Tha power to order a new wnraal
must always be exercised judicially.
Any criminal trial is to some degree an
ordeal for the accused; 1t goes without
saying that no judge exorcising his
discration judicially would require a
person who had undergonc this ordeal
once to ondure 1t for a second time
unless the interests of justice
required it.%...

We must first recognize the factors relevant to the
circumstances of the instant case and asscss thaeir relative importance
iwn the light of our sense cf justice and commonsense., Cne of tho
factors 1s the interest of the public in this country. The appellant
was charged with a serious and brutal crime, The high incidence of
crimes of violence involving very often the usw of firearms, is &
factor which we recognize as a relsvant consideration.

The strength or woakness of the Crown's case is but onc cf
the factors which we must considoer as relevant in our dotermination.
Their Lordships expressed the opinion that the Crown's case "was
indeed @ strong one,” and theoy did so in the penultimate paragraph
of their judgment, We feel justified in observing first, that the
irregularities which they found did not constrain them to diract an
cutright acguittal which it was in theair power 1o do. Secondly,

it is because they themselves could not say that a jury would

inevitably have convicted that they were loath to invoke the proviso

to section 14 (1) of the Judicaturc (Appellate Jurisdiction) Act.
The case thus falls somaowhere beiwoen those boundarics.

The case, in our view, cannot bo described as complex: the
fact. that inconsistent statementse or discrepancies omerge at a trial
is not an uncommon fesature of most trials. The concept cof the
Crown's case was 2ssentially simple: it was jealcusy. The defence
of accident which the Privy Council doescribed as "tenuous” suggests
nothing remotely complex and can readily be understood by any twelve

recasonable Jamaican jurors.
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The guestion of the complexity of the case 1s very much
related to the facts to be adduced., The vexed and difficult question
of identification eovidence doas not arisc for consideration. The
Crown's case dependced on circumstantial evidence., Evidence of
conversations and/or statements of threats allcgedly made by the
appellant will once more have to be adduced. 1t is true that five
years have elapsed since the events occurred of which the witnesses
will speax. 1In our view, however,there is little to forgsat.

We have not baen made aware by Mr., Small that any witnesses
he may wish to call will be¢ unavailable. The unavailability of
witnesses has not played aany part in his submissions.

We bave mentioned the fact that it will inevitably be an

rdeal for the appeliant to e€ndure a second trial. bBut in our
judgment, it 1is in the interests of the Jamaican public that so
serious anc brutal a crime should pbe resolved in a Court of Law.
It is in the interest of the public and the appellant himself that
the question of his gullt be not left as something which must
remain undecided because the prosecuting authority was held guilty
of some irregularities.

Mr. 8mall argucd that a new trial would be different from
the first and urged that as a factor militating against ordoring
a retrial. In our view, how the sccond trial will procced is &
matter of the merest speculation. Every trial is, in some way
ailfferent from the first but that is largely due to the fact that
the defencemakes it so. There is always the possibility cf fresh
discrepancies and inconsistencies emerging thus providing the
defence with further material for cross-examination. in our vieow,
the issue which will fall to be determinod by the jury will remain
what it was at the first trial viz, in what circumstances did the

lat2 Mrs, Pauletts Zaidie meet her death.
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In our opinion, no factors have been shown which would
incline us to enter a verdict and judgment of acquittal. It was for
these reasons that we ordered a new trial to takc place at the next

session of the Home Circuit Court.



