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FORTE, J.A.

The applicant was tried and convicted on tae 21st April
1993 1n tne Hom= Circuii. Court for the offence of manslaughter
anu sentenced to pay a fin«e ot $50,000 or 12 months hard labour.
Oon the léth May 1994, we heard ana consiaered the arguments of
Mz, Daly Q C for the applicant, and Lherwafteyr refused the
application for leave to app~al. In keeping withh our promise
10 give our r=asons in writing at a later dat2, we now do so.

Thne facts wihich led to th% death of Cachiia Gray atv the
Universiiy Campus at Carnival time and to itie¢ conviction of che
applicant are «s is necessary, sel. out hersunder.

The decrazsed, @long with one Simone, and “he main withess
for itne prosecution Ms Lurline Gray, went on tne 3rxrd March 1990,
to thne University Campus in Mona, S5t. Andrew o attend the
Carnival celebrations on the campus. Tney arrived at the geie
at about 1U.1% p.m., and found s rumber of persons, about 15 - 20,
outside the gate, attempting to get i1aside. Some persons
attempted to climb over the fence - some unsuccessfully as thoy
were prevented from doing so by security guards ~ ouhers however
were successful and in the lactter group was hey friend Simone.

The deceased, and Ms. Gray, had remained ourside, and were
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Lthere when a man, later proved to e the applicani, came to the
fence and orderced the poople taore Lo remove, In Lhelr dis-
obzdience Lo nis order ne pulisd a gur from his walsi ana
pointed 1v al the Ccrowa. A8 & iesult everyons ran, incluuing
the wivness and the goceased. While running, Ms. CGray Lieio
"a shot fixe® from belizna her and thin she hoara the aectesed
“bawl out” ancd =nercaficr saw ozr rall to The grouna. She was
in blooc. Tho Gaccased, succumbed ¢ Lo inJjurics sho
viClved, Au & POSLRMOITUM fXaminaiiion aone 93 hours afwer hor
aceth, w0~ pathologist found cn her beoay oz guin: shot wouna i.c.
4 eclircular catrancs wound o Ll POoSLUrioL sSPLct oL L 1ighi
arm - 3/g" 1in diamai¢r. The pathi of ino weunc wravelled through
tn=2 skin, througn ihe sof: ti1ssuts cbliguely upwards uthrougn
LeLh epEst cavitiws, vaght o lefr . pericraling polin lungs anu
LG ascrnding aorta and <xiiec on ot loft chost just gLove i
lefr proast., The uxii wound was olso 3/0% 1n Ciénercr,
Signifticantly, ine docior was of rtie cpinicn rrat e projactil:s
came trom bohaind whe victam souncwanrs Lo the gaghnl, and i
back, sc that 1t £Rnucs«G in ‘b 0oCck of adr righy arm anc cams
forwerd to tne lofco chest st on angle obliguely upwarus. Death
cf cours< was ceus«ed by Lnhc injurids GUsezibod,

DU, £gt. AUSLIND, naVing reCeivaea & riport of wine incldent
On TAE VEeLy Bight, woni 10 wnd Cesueliy Dipriimeni of thr
Univeysaty Heospiial wirie hie saw (he poay of (I duccasta., He
chereafier wepi Lo whe Pelico Pesy ont Lo, CeRpus Wawid A7 €aw
Lo applicanl who tola nim thet b (Lac applicent) was con duty
or. tie Mona Compounc while Ceriivel wae i sw8810n, whon he saw
a numbor of persong "sceling® chic fence. He alepi=G whe sacuriny
guerds, &G as they moved (owaras ihc Crowd, iher was & stamnpeda
during which e was beourced to the ground, His fircaim was

faliing fiom fius weast, he grabbod ¢u 2., and ¢ roura went off.
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He later hoarda that somzone was shot., The applicant's firearm
was handea over and was lacter taken to the Ballistic Expert for
¢xamination., The fircarm, the Ballistic Expert testified, would
have requircea a pull on the vrigger of 8 lbs to fire it, It
was fitted with a safoiy-catch, which had a le¢ver which can be
pvshed “on® &ana "off", He vastifiea that to have it in
rcaaincss, it would be kept "cocked" with the safety-catch
engaged. It would be "risky" to have it "cocked" with the
safcty-catch discngagea. The cpinion of the Ballistic Expert,
assumed significant importance having regard to the defonce of
the applicant which was contaired in an unsworn statement,
which was consisieént with the report to the investigating officer
but in more detail. The statemant, inter alia, as summariscd
by the learned trial judge in so far as is rclevant to the
point in issue in this application reads as follows:

“"He says there was a crowd of people
on thc other side of the turnstile
pushing and shoving <cach other and
trying to get over the other side,
A few managcd to do so and on
seeing this he stood still but was
bounced. He said that, 'My gun on
full cock fell from my waist to
the ground. I quickly grabbed it
up from the ground and hcard an
explosion and felt a joerk on my
right band in which I had the gun.
After the stampede was over 1 got
up on my feet and went to wharce
the crowd was and went to whero
two (2) sccurity guards were. Then
he tells you that he was trying to
get some assistance and that he
hcard someone: saying, ‘Sce how the
guard shoot ...' and he wont ana
made investigations and saw this
lady on the ground &nd he advised
somcbody to take her up.

He went for assistancte to take har
to the hospital but by the time

he returncd she had gone so ho
stayeca at the station. He was told
to stay at the staticn for a while
and so he remained.®
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Before us, Mr. Daly Q C for thec applicant complaincd in
the grounds of appeal that the learned trial judge misdirected
the jury in the following two passages of his summing-up:

(i) In dealing wich tae applicant's
detancc he said:

"Because 1f you were of the
opinion thac such an act was
negligent, then of course he
coula nct be liable to the
defence of accident, if yeu
find that that is how it
happened. So these arxe
matters that you have to con-
sider, because as 1 told you
accident can only arisc if
the act is cond without
negligence, "

and (ii)

"So cne of the aspccts you would
have to consider i1s whether it
was rcasonable, whether it was
safe in those circumstances to
have a fircarm on cock, having
regard te the evidence of
Assistant Superintendent Wray."

Mr, Daly ¢ C maintained that in thc context of those
directicns, the learned trial judge failed to distinguish the
difference boctween simple negligence and "gross™ negligence and
to direct the jury that they could only convict of manslaughter
if they found that the accused had be¢an grossly ncgligent,

In his arguments, Mr. Daly Q C conceded that the
following directions of the learned trial judge were correct:

"Now, A gress negligent act must be
& very dangerous act such as to
invelve a high dagrez of risk or
the likelihood of injury to others.
So what you have to consider is
the use of a fircarm, loade¢d fire-
arm in those circumstances that
night. Did he point it? Was
he¢ the person whe pointed 1t at
the crowd as Miss Gray said?

Or, did it go off, whether by
his shot, directly firing, but
in such circumstances that there
was a high degree of risk or the
likelihood of injury to others."
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However, it is a continuation of tris passage which formed the
substance in the complaint at (ii) 2bove. The passage continues:

"The accused man, himself, teclls you
that his fircarm was cocked that
night.”

and then:

"So one of the aspects you would
have to consider is whethar it
was raasonable, whether 1t was
safe 1n those circumstances to
have a fircarm on cock, having
regara to the eviaence of
Assistant Superintendent Wray."

In our view, the learned trial judge had so directed the
jJury that it must have been clearly undurstood that the applicant
could not be¢ convicted unless the prosecution had @stablished that
he was guilty cf "gross negligence", that is tec say "a very
dangerous act such as to involve a high degree of risk or the
likelihood of injury to others.” (supra) t is certainly in that
context that he invited the jury to say whether, having regard
to the evidence of Assistant Superintendent Wray, it was safe to
have the firearm cocked, in the circumstances describea by the
applicant in his unsworn statement.

The complaint in respect of the passage set out in (i)
given the context in which it was used is elso without merict.

In order to place it in proper context the cntire passage 1s sct

out hereunder:

"Now, he tells us in his own words
that ne had his pistol on his waist
on full cock. Now, onc thing you
will have to decide, Mr. Focrcman
and members of the jury, was it
rcasonable to have a pistol on
full cock? He was going to carni-
val. This was not a question of
going downtown to one of theasc
dangeroueg areas of the corporate
area where guns are coming at you
from all sides. The only violence
you had was people 'scaling' the fence,
This is the only thing that
happencd., People were 'scaling’
the fence. So in those circum-
stances, an officer of ten (10)
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"yoors service, weuld it not be
dangerous to have this firearm
on full cock in his waist on a
crowa at Carnival where every-
body is jumping up and happy?

Is there any risk that somebody
might bounce on him and that
firearm might go off? That is
a matter for your consideration.

Because i1f you were of the
opinion that such an act was
negligent, then of course he
coula not bc liable to th=
defence of accident, if you find
that that is how it happcned,

So thesc are matters that you

have to consider, becausc as 1
told you accident can only arise
if the act is done without
negligencec..

On the other hand, you have the
cas¢ for the Prosecution, you
must say what you make of it.

Was there any nccessity to
remove the revolver from his
waist and point it at the crowad?
There is no cvidence that there
was any boisterousness. No
bottles or stones being thrown.
Nothing to warrant the usc of
a pistol that night. So if hec
did takec it from his waist or
point it at the crowd and by some
means or the other it was dis-
chargcd and caused the death of
Miss Gray, you still have to
ask yoursclf, was there a care-
less act, grossly carelecss, the
reckless disregard for lifc and
limb, and the safety of the othcr
people?

Those are things you must decide.
It is entirely for you so you will
have to decide which version you
are going to accept and whatever
version you accept, was the accused
man guilty of this high degree of
negligence? Those are matters for
your consideration, members of the
jury."

Mr. Daly Q C strongly contended that in the passage at (i) there
was no distinction by the learned trial judge in relation to the
defence of negligence that was required to prove the offence of

manslaughter and the standard of negligence necessary for example
in 2 civil action. The words complained of, were used after the

learned trial judge had told the jury of the standard of
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negligence necessary to establish the offence (supra). The
jury must therefore have understood that the word "negligent”
was being used in that context. However, even if that were
not so the learned trial judge made it clear just before he
conciuded his charge by reminding the jury that "whatever
version they accepted,” thcy would have to decide whether the
applicant wes "guilty of this high degree of necgligence.”

Por‘thasa reasans we concluded that the complaints were
vwoid of merit, and conscguently the applicatiop for lcawe ta

appeal was rcefused,



