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1E TEL COURT OF APPELL

RESIDEWT MAGISTRALTE'S CRIMINAL APPEAL NO. 2%/50

BEFOLRE. THE HOW. Mii. JUSTICE ROWE, PRESIDEWT
THE HON. MR. JUSTICE FORTE, J.i.
THE HOK. MR. JUSTICE GOXDOW, J.h,
REGIHA
VS.
PROBYN NITKEN

Ficnard omall for Lppellant

Glen sndrade ¢.C., Directoer of Public
Frosecutions and Mrs. Carolyn Reid fur Crown
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appellant pleaded guility ¢ the offence of

radau in that oo Jdiver

"‘z

»odays between

G

18t veptembor, 1%01 and Jugust 11,
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in ithe parish oi

Se

Ringston he congpired with Jamcs Enith, Hector's Rives

Liwited and other persong te defraud the Covernment of

Jamaica by froudently utilising funds held by the Jamaica

Liaigen Service and the vest indies Central Laboux

Drganization on behalf of the said Goveilnmaent 0f Jamoica
i ) s

for their own penef{it or purposes. or this offence ne was

sentenced ©c  serve nine (%) months imprisonment ot hax

=

lezbour. He appealed on the greound thal on the circumstances



of this case and cf the appellant if o custodial sentence
wag appropriate, such sentence cught to have been suspended
tnder Sectien o cf - he Criminal Justice (Reform) act 1578 or
a Communily Service Owxder ought to have been made uvnder
Section 1o of that hct. Ve Gismigsed the appeal and promised
o supplement our cral reasons with a nore detailed judgment
later. This we now Go.

Character cvidence before the Magisilrate disclcosed
chat the appellanc was en cuistanding scholar, who by dint
of extra-~ordinary couroge and purservance obitained the
degrec of Bachelor of uis and qualified as a Barrister-at-
Law. le attained the office «f Permanent foccretary in the
hinistyvy of Labour, was diligent in voluntary social projects
and was recogniced with ithe Betional ilenouc of Commander of

vhe Order of Distinciion. He was o Justice of the Peace,

oY

person of hitherto uunblemished character and one who had
shown humaniturian concern for che plight of some Jamaicans

Who elecied to reap sugar-cane in parts of Florida, U.S.A.

o

positicn

Shortly befere his arvest, the eppellant bheld the

T

of Chief Liaison Ufficer of ihe Regional Labeour Board and

5 -
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L Stavliornsd lu FeA R AL GT

Foarm- worliors frem Janvisca who laboured in Canada were

subject to & 0

)

a0

of their gross
earnings. & portion of this compulsory deduction was

retained by vhe Government of Jamnlce to offset the operational
costy of ~he programme and the balance was remitted 1o Jameica

as gompuiscery savings for the farm-vweirkers. On his adimission

the eppellant, ot the insistence of the Lhen respensible

Minister cof Government, withdrew large sums of money from
the porticn of the funde withheld for operutlonal purposes,

sna used these sums to purchase moter vehicles including two



Laﬁd Crii crs and a Merced Zenz, a Computer System, and
a Motorole Communicaticon System, which were all delivered
to the Minisver., In addition the appellant admitted that
he made several lacge cash disburszments Lo the Minister and
to himgell. S0 extensive were the manipulations wich the

funds, that when the frauvd vwies discovered he appellant caused

te be wyansferred fiom his
pe:rsonal acccuni in diomi o the tormer cfficial account :in

¢ outlinew by “he prosecurion, the appellant

ey

Teronto,

admitted that he converted U.%. $5¢0,000.006 to nhis cwn benefit

Erom this‘fund. Full regtitution was made oy the appellant.
in passing sentence the learined Resident Magistrate took

te¢ considerations:

(&) the gravity of the offence;

{b) the pogition of the appellant
as a Senior Civil Servent
occupving a position of public
trust in velation to public
funds;

(c) the length of time cver wn ch
the cffence was committeds

(dy the fact that the appellani. was
of previcuns G character, hiad
surrenderad his Haticonal
Honoues dwasd, had res LgHCh as
o Justice of Lhm Peace und could
ferieit his pension vights:

(e) hiis guilty plea;
{f) his co~operation with the Police
*n their investigevions;
and concluded that in all the circumstiances ths offence merited
an immediate custodial sentence. . As to the length of Lhe
sentence, the learned Magistrate assessed thoat in the cbsence

of

;@ sentence of

I

Lhie special mitigating circumetances three

years would be appropriate fcr so serious on cifencs She

rejected the appellant's counscl’s plea thoi the sentence



should be suspended and craered that
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immewiute custodial sentence of nine monthsa.

The learned Kesident Magistrate proceeded on the principle
that the Court had a duity to the scocliety vo deter others
occupying similar positions from comnititing similar cffences.
Before us Mi. Small did not challenge this pilnciple as one

of i legitimate aims ol sentencing., He conceded that the

sentence of nine nenths loonment was neitincy harsh nov

unconscionakle noy was it manifestly euxcessive., Mo, Omall,
however, submitied five bases on which this Count couvld review

the sentence vizg.:

ad that the Resident Magistrate
rade an ¢grror in law in
ordering an rmmediate custodial
sentence;

{b) thact she failed to cousider
relevanit fact

(c) thaet she misapplied relevant facte;
that thisg Court should interfere

L
1f it cencliudea that the sentenco
was net righi;

,~
Cu
~

{e) that Lhis Louvri should review “he
Senene@ on humanitarian grounds.

The «lassical principles of gentencing were summed up by

v

P oin. e e r - S
FRTACCRVERS o SIS RPN ¢ B A

cgeant (19741 ov Cr. ipp. R. 74 in four

words: retribution, delerranice, preventicn and rehabilitation.

Cf tne pranciple of deverrence he saids

Vil

There are two. aspecis of deterrence:

“rence of the offendeyr and
decerrence of likely offenders.
Lrperience has shown over the yr;xu

o deterrence of the cffender is
very useiul app roacil; because
who have their wits abouit tLhem
1ly find the closing of prison

an experience which they du not
again, If fhu' co rut lecrn

: sheve is lakely to be o
scadivisin enyway. 8o




“fay as deterrence of others is
concerned, 1t. 1s the experience
cf the courts that deterrent
sentecnces are of little value in
respect of cffencee which are
commivted on the spur of the
noment, either in hot blcoud or
in drink or in both. Deterrent
sentences muy well be of consider-
able value where crime is premn -
aicated. uu;glarﬁé robiers and
users of firewrms and weapons may
very well be put cff by
deterrent sontences.,”

3

It cannot be gninsaid that the appellant's cffence was
premeditated thot L was perpetrated in numerous trangactions
and continucd for scoveral years.

In 1%¢l, Lord Lanc, Lord Chief Justice gave some
guldance to sentencing Judges as to the general apprcach to

be fcllowed in inposing sentence - R. v. Bibi {1566 71 Cr.

app. K. 300. He salds

¥

se.ve this case cpeng up wideyr
horizons because it 1s no secret
that our p:iscnu at the momeat are
ngercously overcirowded.  So much
=G, that sentencing Ccouris nusi be
particulaxrly careful <o examine

asch case o ensure, 1f an inmediate
custodial sentenca is necoegsary,
that the sentence is as short as
pessible, consistent only with the
duty to proitect the intvoeresis of the
public and to punish and deter the
ciriminal.

%

v

Many cffenders can be dealt with
equielily justly and effectiively by w
senience of six or nine months'
imprisanment ws by cne of 12 munths
cr three years. Wwe havs Ln omaind oot
cnly the cbvicus case of the fiist
vffen 10y whom any prison scentence,
howeveyr short, may be an adeguace
punishment and Getevrsent, but othexn
types of cases us well.

The less sericous types of faccery or
shop-breaking; the minor cosas of

sexual indecency: the mere peity
frauds whene small anounts of money
are invelved; tche fringe participant
in mere serious crime: a&ll these are
exanples of cases where the shoiter
sencence would be appropriate.
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There are on the other hand, some
offences for which, generally
cpeaking, only the medium or
sentences will be appiopriate
example, most robue~;es, most
cffences invelving serious, violence;
use of a weapon Lo wound: burglary
(f private dwelling houses; planncd

vime foir wholesale profit; active
large scale trafficking in dangcrous
c¢rugs. These arc only exanples. It
would bo impossible Lo set out =
uahnlogue ¢f those vffences which do
anGg lthoge wihich do net merit mere
severe treatment. So much will,
obviously, depend upcn the circumnstances
of each individual offenucl and each
individual offence.

the court can do is to asit ivself
cicher there is any compelling reascn

why « short sentence shoule not be passed

We are not aiming at unifcrmity of

sentence; that would be impossible.

We are aiming &t unifermity of appiroach.”

tiitheout being as explicit as the English Coust, this
Court has for many years endeavoured to keep custedial
gsentences as short as possible and for similiy reasons as
those eupressed Ly the Lord Chief Justice in Bibi's case.
2 iz concerned the Couct has consisiently
uphield fmmediote custodial sentences ranging from 18 months
Zie. In the main thuse casews lhwe involved very
serious breaches cof ctrust capecially by perscons employed in
financial institutions, accountants and the like. On his
own adamission, ohoe aj gb*lun was engaged in a massive fraud
against tiie intereste of his employers and a gignificant
gsection of the Jamaican puslic. Wwe said in cur orel
judgment that the Resident Magistrate was accurate in her

assessment that Lhe aeppellant’s coffence warranted a sentence

¢f clirse years impriscnment as it fell well within Lord Lane's

category of offences which ought to attract long range terns

of impriscnment.



The burden of Mr. Small’s submission was that the

Res:ident Magistrate having decided that in all the
circumstances a stodial sentence was appropriate, should

in the special caircumstances affecting this appellant have
suspended that sentence. Power 1o suspend a sentence of

imprisonment was introduced inte the law of Jamaica by the

Criminal Justice (keform) Act 197¢. Section & of ithat Bct

provides, inter alias

{1} A Court which passes a senience
of imprisonment on any offender
for a term oi not more than
three fer any offence, may
order that the sentence shall
nct taike eifect unless, during &
perioa specitfied in the crdeg,
veinyg not legs chan one year or
more than thiee years from chie
date of the order (hereinafter
referred to as the ‘ouperaticnal
period’), the offender comumits in
Jamaica another offence punishable
with imprisonment for a period
exceculng $ix nmontlhs (hereafier
in “his secticn and sections 7 and
¢ referrea tu as o 'subseqguent
cifence') wnd thereafter a court
nuvun power o GO SO Oraeis Lnuer
on 7 that the criginal
sentence sliall tcalce effect:

Provided that the above provisions
of this subsect.on shall nct apply
wheoe the cffence involved the use,
5v the illegal possession of, a
irearm or imitation fireav:d.

?"11 \f’

{2y A couvt shall net deal with an

cifender by means of & suspended
suncence unleszs the casse appears to
the court 10 be one in recpect of
which a sentence of lmpyisonment
would have been appropriate in the
absence of any power Lo suspend such
& soenience by an ovder under sub-
section (1).%

HMany cummon law countries have introduced similar

whichh appear o e well known in civil law countries,

Higel VWalker in his book "Luntencing, Theory, Law and

Practice"” sisces ths rationale for the suspended sentence in



"9.32s The theoretical reason
given by English propo-
nents cof this continental
sentence was that it con-
stitutes & nwore specific
threat of a penalty than
does probation or a con-
ditional discharge, and
would thus deter more
effectively. i also
appealed to ‘denocuncers’
who thoucght that in some
cases it was sufficient for
the sentence to sgund
scvere encugh to declare
sceiety's disapproval of che
cifence, without actually
peing suffered by the offender,”

Zoyle and &llen in thieir book “Gentencing Law and Practice”

give a similar explanation for thie suspenaed sentence. At

page 11iZ2:

"As the objective of the
suspended senténce is to
keep the offender out of
pxison, it might equally
be considered under the
heading of non-custodial
measures since its dis-
tinctive feature is that a
sentence of imprisconment is
ilpoused on conviciion but
not put into irmcdiate effect.
The suspended scntence is
intended as & deterrent
nmeasure and Ciffers from a
conditional dischavge in that
with the latter there is no
specified centenc. hanging
over the offender which will
e put ince effect on the
commissicn ¢f a furthex
offence.”

in the early days of the operation wf ithe suspended
sentence in Ingland there was indecision amonyg sentencers as
to the situaticns mosi appropriate for the use of the suspended
sentence, Lord Parker refcrred to this plicncmenon in

ke Vo O'Keefe [1969]) i £11 BE.&. 42¢% when he said at 427H:

'z &
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The English Court has held that a thief who had
several previous convictions for dishonesty ought not to be
given a suspended sentence on conviction for stealing a

3] 5 Cr.

o8}

fairly moderate sum of money - R, v. Mah-Wing {i9

App. R. (8.) 347. A man who was fined ¢50 five years

earlier for cultivating and possessing canabis, upon his
further conviction for possession of 3.2 grammes of canabis
resin was given a suspended sentence of three months imprison-
ment. The Court of Appeal held that a sentence of imprisonment
for that latter offence waz wrong in principle and that a fine
was more appropriate. Conseguently the suspended sentence was

set aside. R. v. Jones [1981] 3 Cr. App. R, (&.} 51,

U

Public perception of the value of the suspended sentence
was tested in an experiment by Walker-Marsh and is reported
by Nigel Walker at p. 70 of his work "Eentencing, Theory, Law
and Practice"”. Of seven stipulated forms of sentencing, the
suspended sentence ranked as the least severe. The Walker-
Marsh table of severity of sentences is recorded bhelow with

the "toughest” being ranked first and the "mildest" seventh:

imprisonment for - 12 months -~ lst
Inprisonment for - b months - Znd
A fine of - £1006 - 3rd
A fine of - f 40 -~ 4th
Community Service - 5th
Probation - Gth

Suspended Sentence - 7th.



Walker's experiment was carried out in 1984 whereas
the comments of Lord Parker C.J. in O'Keefe were made in 1968
the year after the suspended sentence was introduced.

Mr. Small, helpfully referred us to the decision in

R. v. Lowe {1978} 66 Cr. App. R. 122 and R, v. Turner and

Others {1%75] 61 Cr. App. R. 67 in support of his submission
that the appellant had rendered great public service to
Jamaica by co-operating with the police in the pirosecution
of co-conspirators and actually giving evidence for the
prosecution when he was under no obligation whatsoever to do so.

There will be cases where the Direcvor of Public
Prosecutions will be minded to exercise his constitutional
discretion not to prosecuie an accomplice to serious crime
in return for the full and frank co-operation of that
accomplice in the investigation and prosecution of the
offences. It is abundantly clear that the Director was not
moved to such action towards the appellant and on the
material outlined by him to the Resident Magistrate there
could have been no basis for his extending any special

clemency to the appellant.

After his plea of guilty and the imposition of an
immediate custodial sentence, the appellant went on to give
the evidence which was foreshadowed by his counsel before
sentence. We fully accept the persuasive authority of
R. v. Lowe (cupra) that in a proper case such a new develop-
ment can be taken into consideration upon a review of the
sentence in the Court of Appeal but only to the extent that
it was not and could not have been taken into account by the
Resident Magistrate. We accept without reservation the
cpinion of Roskill L.J. that an accomplice through whose

revelations insidious criminals ean be brought to justice



deserves favourable treatment at the hands of the sentencing
tribunal. It is notorious that a "supergrass” is an abomination
ir the underworld and risks hostile reception from fellow
prisoners, but by itself that is not reason enough for a non-
custodial senteunce, but rather a consideration for the
correctional authorities in the allocation of facilities to

inmates. but Roskill L.J. was careful to say in R. v. Lowe

that "crimes of this gravity must receive proper punishment”
and the fourt reduced sentences of ten years and eight years

to five years. In the end Lowe received a sentence which was
about one-half of the normal sentence for such offences because
of his confession and his co-operation.

Every point made before us was canvassed before the learned
Resident Magistrate except the fact that the appellant had in
fact given evidence for the prosecution in a subsequent trial.
A suspended sentence, although ranking as a custodial one, is
publicly perceived as a very mild penaliy as Walker's survey
shows and this was an alternative much pressed upon the
Resident Magistrate before she passed sentence. We have shown
that this Court can interfere even Qhen there is no éomplaint
that the sentence is manifestly excessive but we concluded
that on the evidence there was no error in principle in the

sentence imposed. &As Dillon L.J. said in R. v. Terry DeHavilland

119837 5 Cr. App. R. {(5.) 109 at ll4:s

"Apart from the statutory maxima
an¢ certain other statutory
restrictions, for example, those
on the sentencing of young
offenders, the appropriate
sentence ig & matter for the
aiscretion of the sentencing
judge. "

[ Emphasis added]
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This was not a cas of a petty theft; or of a
conspirator on the fringe of the criminal activity; or a
crime ot passion where the injury although substantial, was
contributed to by overt provocation; or .where the domestic
life of the convicted person had exceptionally uhusual features;
or where the age or state of health of the person was such
that on humanitarian grounds an immediate custodial sentence
would be wholly inappropriate. In any of these cases one
would not be surprised.if the sentsncing tribunal preferred
to impose a suspended sentence, rather than an immediate
custodial one. These examples are all far removed from the
instant appeal.

It is essential that there be uniformity of approach
in sentencing and it is essential that this Court should not
by the use of its review powers give the impression that white
collar crimes will be treated less severely than ordinary
street crimes, where in each case,; the harm tc the public
can be measured. With these considerations in mind, we saw
no reason to disturb the sentence imposed by the learned

Resident Magistrate and consequently we dismissed the appeal.



