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r:y;icT -, :., are on t h e  v t h e r  hend ,  somk 
a f f e n c e s  f o r  which,  g e n e r a l l y  
apecrking; o n l y  t h e  rxedicm or 
1cr;ye):- sen";nces !.;ill be q3rcpric';e 
7-1 C;Z e ~ a ~ i \ 2 l c ,  t ~ C ; l ~ b e Y . i e ~  1;io~t 
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o~Gviuuf- I-.. y , d e p e ~ ~ d  upcn . ~ h c  c iyc~:.:skz;lcea 
of ei:icli i n d i v i d u i i l  offendex 2nd each 
i f id , iv i< lua l  offence, 

* v.JhLlt . t--ntJ ccu2y.t can  ( 2 ~  is zajc 1 &elf 
c\r'r~c.ciiler there i s  any cof i lpe l l ing  rea5c.n 
;J?,;I ;i silol;';l s e n e ~ s n c e  s h c u i i ,  net be passee 
Lie '2re not. a i I a i n g  2.2 uni -- f:cri;lf.",gj of 
scritcfick: - .kha.L i,;cjul& be i m p o s s i b l e  m 

We are  aiming at u n i f c r r n i t y  of approach." 



The burden  of Ilr. Srrtal.1 ..; submissicln waL +,:laL t h e  

circuz:stances a c u s  L s d i a l  sen tence  w ~ s  a~propriakc, s h o u l d  

provides, inter a l l a ;  

ProVi;,lrnc! .c. <;ti- d L  . ; . f - l e  $, above proviaions 
of t,Szis ,;si;.L>sec;..-o~~ sfiall net .  apply 
yilCLtr -i;:-,e Gffcince  ;.rlvolvsd k ~ , ~ . - ; ,  

cr t,he i l l e g c l  pc>ssession a 
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" 9 . 3 2 : .  The f h c o x e t i c a l  reason 
g i v e n  by E n g l i s h  propo- 
nen1.s of t h i s  con,&ineni;al  
sexstcznce bras .Lha.t it con-- 
st-.i;,Jtes 2; cioi-e sp.&ific 
threat  of ,I p e n a l t y  , than 
does p r u b a t i o n  or  a con-  
d i . t iuna l  di sehargc, arid 
w o c l c i  .khus (jeter more 
ef1eciiv.el.y. ', i... a l s o  
a p p e a i e d  t o  5denouncers 
wi-10 ::lrought t h a t  i n  surtie 
cases i t  s u f f i c i e n t  f o r  
.C . i-he senlerlcc to s t ; ~ n d  
s(Lverc enough to d e c l a r e  
sccletyk di .sapprova1 of Lhe 
uffcnco, wi-~ l lou t  a c t ~ a l i y  

si' :he offender, " being suffered ' 

i3oyle and > ' J i e n  i n  c l ie i r  b~ok; "Lc-nrcnciny Law and PracL~ce" 

cj-ive a s i m i l a ~  e;;planatiari f o r  tLC ~ui,?ellu,iir senxencc. Zit 

page 112, 

"A. k i i e  objex.kive of the 
suspendet;. senLance is to 
keep t h e  ~ f f e n d e r  out of 
pz i son ,  it might e q u a l l y  
be consideL-ec under tiie 
hca&ing of nnn-ccs-i-ocial 
mcasuxes since i t s  
f-inr:i;ivc: fea-i-ure is th2 . t  2: 
sentencs  ~f im9;-isor;r:?ent. is 
I~rlpust(?. a r r  conv ic  ; i on  bur. 
not (1u-c in'c:, i rx iLcdia tc  cf f e c  i , - 
The  suspended e;cnter!cc: Is 
I n k n d e u  35 G d e t i i r c n i  
i:lcasu;t and C ~ ~ ~ L X S  f ~ ~ i i i  i: 

c o n a t i o n s 1  criscllirs~cjc i n  Lhdi 
rllt-h thc  l a t t c r  i:lne.r-e ic 110 

specif  ted Lcili-.erlc .- hanging 
over t.iw of fende,  ~ ~ h i ~ i l  ~iiil  
k ~ t  put i n r c  d f c c L  on L:;e 
C O r : J , l l S h ~ c n  of a fur the^ 
ok f e n c c ,  '' 

scneencc  i n  Zngland  Lhcrc wns ~ n d e c i s l o n  ;;r,luncj s e n t e n c e r s  as 

Lo Lhe situations most approyriad.x for i h c  use of  t h e  suspended 

:\, v.  OPXecfe ii9G9J 1 t A 1 l  E,I<. -,LL when he said U L  427B:  
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* .  .:.rxlps - arjc ? ; I l~n cay ic j.tself :: ,i>lis -&, 3 
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d - B 

c . .~ .  (-311 t,$iVIr; 2 ; ; ~ ~ i - ~ , ~ f i d ~ , d  ~ C ~ l f - ~ n ~ e ' X B ~  
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~ h k  E n g l i s h  Cour t  h a s  h e l d  t h a t  a  t h i e f  who had 

s e v e r a l  p r e v i o u s  c o n v i c t i o n s  f o r  d i s h o n e s t y  ought  n o t  t o  be 

g i v e n  a su:;pen~cd scn te l l ce  on c o n v i c t i o n  for. s t e a l i i i y  a 

f a i r l y  moderate sum of money - - K. v ,  Mah-Wing 1 3 9 8 3 1  5 C L .  

tipp. R ,  i s ,  ) 317, 2: msn who was. f i n e d  -- +50 f i v e  y e a r s  

e a r l i e r  f o x  cul t ivar inc j ;  and p o s s e s s i n g  c a n a b i s ,  upon h i i s  

f u r t h e r  convic t ic ln  fcr p o s s e s s i o n  of 3 - 2  granlmes of c a n a b i s  

r e s i n  w a s  g iven  a suspended, s e n t e n c e  of  t h r e e  months impr ison-  

rner1.t. The Cour t  of Appeal h e l d  tha.t; a s e n t e n c e  of i.mprisonment 

f o r  t h a t  latter offence w a s  wrong i n  p r i n c i p l e  and t h a t  a f i n e  

was more a p p r o p r i a t e .  Cansequcnt ly  t h e  suspended s e n t e n c e  was 

set a s i d e ,  K. v .  Jones  [ 1 9 8 i ;  3 Cr, App. R ,  ( S . 1  51. 

P u b l i c  per:cep.tion of t h e  v a l u e  of t h e  suspended s e n t e n c e  

was t e s t e d  i n  an exper iment  by Walker-Marsh and i.s r e p o r t e d  

by Nige l  Walker a t  p. 70 of h i s  work "Sen tenc ing ,  Theory,  Law 

and Prac-Lice"". O f  s even  s t i p u l a t e d  forms of sexl.tencing, t h e  

suspended s e n t e n c e  ranked a s  the l e a s t  severe,, The W a l j e e r -  

Marsh t a b l e  of s e v e r i t y  of  s e n t e n c e s  is r e c o r d e u  below w i t h  

t h e  "toughes.k'"being i:ar,ked f i r s t ,  arid t h e  "i-nildc:;.k'' seventh; 

irnpri.sonrncn-L f o r  - 12 mon.ths ..- 1st 

Pnpr isonrdent far' -, G months - 2nd 

A f i n e  of -- -. .-. 3rd 

A f i n e  of - f 4 0  - -- 4 t h  

Community S e r v i c e  - 5 t h  

Pui>k,i,i.tion - G tk, 

Suspended Sen tence  -- 7th0 



2JalkerYs experimen?: was carried out in 1984 wilereas 

the coraiilenlts of Lord Parker C - 2 .  In fjsKeefe were made in i9G8 

the year after the suspended sentence was introduced. 

Nr, Small, helpfully referzed us to tile decision in 

R .  v. Lowe [1978: 5 6  Cr. App. I?. 122 and R. v ,  Turner and 
--, 

O.thers 119751 11 Cr.. App. R .  6 ?  in sup;)oxt of his suhrr~ission 

that. the ~ppellant had rendered great public service to 

Jannaica by cc-operating with t h e  police in the prosecution 

of co-conspirators and actually giving evidence for the 

prosecution when he was under no obligation wh&tsoever to do so. 

There will be cases where the Direc- or of Public 

Prosecutions will be minded to exercise his constitutional 

die .,creticrn .. ni>t to prosecuAi:e an accori~plice to seriou.~ crime 

in return for the full and frank co-operation of that 

accomplice in the i.nvestigation and prosecution of the 

offences. It is abundantly clear that the Director was not 

moved to such action towards the appellant and on the 

material outlined by him to the Resident Magistrate there 

could have been no basis for his extending any special 

clemency to the appellant. 

After his plea of guilty and the i~nposition of an 

immediate custodial sentence, the appellant we.nt on to give 

the evidence which was foreshadowed by his counsel before 

sentence, We fully accept ihe persuasive authority of 

R. v. Lo'c~e - ( supra 1 .';;hat in a proper case such a new develop- 

merit can be tsken into considerat.iors upon a z:ev:ie\r of the 

sentence in the Court or' Appeal but only to the extent that 

it: was not and could not have kecn taken into account by the 

Resident Magistrate. W e  qccept without reservation the 

opinion of Roski.11 L . J .  thtt an accomplice through whose 

revelations insidious cciniinals can be brouyht to justice 



deserves favourable treatment a,k the hands of the sentencing 

.triburlal. It is notorious that n "supergrass" is an abomination 

in the underworld. and risks hostile recepti.on from fellow 

prisoners, hut by itself that is no t  reason enough for a non- 

custodial sentence, but rather a consideration for the 

correctional au-thorfties in the alloca.Lion of facilities to 

inmates. L u t  Roskill L.J. was careful to say in R. v. Lowe 

that "crimes of this gravity nust receive proper punishment" 

and thc? . m u r k  :.educed sentences of ten years and eight years 

to five years.  In the end Lowe received a sentence which was 

about orle-half of the norrnal sentence for such offences because 

of his confession and his co--operation. 

Every point made before us was canvassed before the learned 

Resident rdagistrate except the fact that the appellant had in 

flct gi.ven evidence for the prosecution in a subsequent trial, 

A suspended sentence, although ranking as a custodial one, is 

publicly perceived as a very mild penalty as Walke.rgs survey 

s l ~ o w s  and this was an alternative much pressed upon the 

Resident Magistrate before she passed sentence, kdc have shown 

tk1.a.t. this Court car1 In te r fe re  even when there is no complaint 

that. the sentence is manifestly excessive but we concluded 

t1is.t on t.he evidence there was no error in principle in the 

senttmce i.mposed, As Dillon L, J. said in R .  v. Terry DeHavilland 

h l L G 3 ~  5 Cr. A p p .  R .  ( L o )  1 0 9  at 114: 

'Yl;par.t froill .the stat.utory maxima 
and certain other statutoxy 
rest.ricLions, for example, those 
on the sentencing of young 
offenders, the appropriate 
sentence is-a mattex for the 
I-- . .--. - .  

[Emphasis added] 



This was not a case of a petty theft; or of a 

conspirator or1 the fringe of the criminal activity; or a 

crirne of passion where the injury although substantial, was 

contributed to by overt provocation; or.where the domestic 

life of the convicted person had exceptionally dnusual features; 

or where the age or skate of health of Lhe person was such 

that on humanitarian grounds an immediate custodial sentence 

would be wholly i.nzppropriate4 In any of these cases one 

would not be surprised. ..,)if the sentencing tribunal preferred 

tzo impose a suspended sentence, rather than an immediate 

custodial one. These examples are all far removed from the 

instant appeal. 

It is essential t h a t  there be uniformity of approach 

in sentencing and it is essential that this Court should not 

by the use of its review powers give the impression that white 

collar crimes will be treated less severely than ordinary 

street crimes, where in esch case, the harm to the public 

can be measured. With these considerati~ne in mind, we saw 

no reason to disturb the sentence imposed by the learned 

Resident Magistrate and consequently we dismissed the appeal. 


