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D.A. Scharschmidt Q.C. and Christopher Malcolm
instructed by John G. Graham & Co. for the appellant.

Pamela Benko -Coker, Q.C. and Mrs. Lanza Bowen 
Instructed by Jennifer Messado & Co. for the 1 st

defendant/respondent. 
Mrs. Michele Champagnie instructed by Myers Fletcher 
& Gordon for the 2nd defendant/respondent 

FORTE. P: 

9th, 1 O, & 11th October and 201h December, 2000 

Having read in draft the judgment of Cooke, JA. (Ag), I agree with the 

reasoning therein. I have nothing useful to add. 

HARRISON. J: 
I have read the judgment of Cooke, JA, (Ag). I agree with his reasoning and 

conclusion and I have nothing to add. 
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(a) "Upon receipt of Duplicate Certificate of Title for
Apartment # l B, 1 B Old Church Street, Drumblair duly
registered in the name of Park Traders Limited, the said title
being free and clear from all encumbrances save the usual
restrictive covenants endorsed thereon.

(b) That you provide us with receipts/certificates evidencing
payment of up-to-date land taxes, water rates, and/or
maintenance fees.

( c) Satisfactory Surveyor's Identification Report.
This undertaking expires December 31 , 1989".

By letter dated June 19, 1989, Mrs. Messado wrote to Messrs. Broderick & Graham. 

This letter is now reproduced: 

"Attention: Mr. John Graham 

Dear Sirs: 

Re: Sale of Apt. 1 B Old Church Court-Bevad Limited 
to Park Traders (Ja.J Limited and/or nominee 

We understand that you act on behalf of Park Traders 
(Jamaica) Limited with reference to the purchase of the 
above premises from our clients, Bevad Limited. 

We now enclose herewith Agreement for Sale in triplicate to 
be executed by the Purchasers. 

We have already received the first deposit of Seventy-five 
Thousand Dollars ($75,000.00). The second deposit is due 
and payable sixty [60) days from the date hereof. 

Yours faithfully 
JENNIFER MESSA DO & Co." 

By letter dated July 31, Mrs. Messado again wrote to Messrs. Broderick & Graham 

complaining that after all this time "the agreement for sale had not been signed". There 

was no response from Messrs. Broderick & Graham and by letter dated 13 th September, 
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We only have a Banker's Undertaking for payment of the sum of 
$375,000.00 which has been given credit for in the enclosed Statement of 
Account. 

We also enclose Instrument of Transfer for your client's signature. 

Please be advised that failure to respond to this letter will result in us giving 
Notice Making Time of the Essence of the Contract of Sale. 

Yours faithfully 
JENNIFER MESSADO & CO." 

The statement of account showed that the total financial obligation of the 

appellant was $492,606.65. 

By notice dated 16th January, 1990 making time of the essence of the contract, 

the appellant was required to complete the agreement by paying the balance of the 

purchase price within fourteen ( 14) days of the date hereof: As yet Broderick & Graham 

had ignored Mrs. Messado's letters. However, the receipt of the notice making time of the 

essence of the contract appeared to have had an immediate catalytic effect because 

by letter dated January 18, 1990, Broderick and Graham wrote to Mrs. Messado stating 

that both the executed agreement for sale and transfer were enclosed. It was also said 

in that letter that "an extension of the undertaking from Jamaica Citizens Bank Ltd. and 

the cheque for the half costs will follow shortly." It would seem that no executed 

instrument of transfer was sent to Mrs. Messado as stated in that letter. Mrs. Messado was 

not comforted by that letter. She responded by letter dated January 19, 1990 inter alia as 

follows: 

"Attention: Mr. John Graham 

Dear Sirs: 

Re: Apartment No. l B Old Church Court 
Park Traders Limited 
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We have your letter of January 18, 1990 and as usual can only 
continue to be amazed at the audacity of your clients. 

As discussed, with you and them, there is no agreement in 
place at all for the purchase of the abovementioned 
apartment. The Agreement for Sale was never signed by the 
Vendor. The Letter of Undertaking from the bank for the 
incorrect sum of money expired on December, 1989. 

Yours faithfully 
JENNIFER MESSADO & COMPANY" 

In a letter dated 29th January, 1990 Jamaica Citizens Bank Ltd. sent another 

undertaking in terms similar to the earlier one. This undertaking was to expire on March 30, 

1990. On January 30, 1990 the 1 s1 respondent informed Broderick & Graham by letter 

that: 

"Accordingly, in view of the fact the Notice Making Time of 
the Essence of the contract dated the 16th day of January, 
1990 has NOW EXPIRED, our clients, Bevad Limited, have 
advised us with immediate effect to TERMINATE the 
contract for the purchase and to refund to your clients the 
said sum of Seventy Five Thousand Dollars ($75,000 as per 
the enclosed cheque in your favour". 

On the 31st January, 1990 the later banker's undertaking was returned. On the 26th 

February, 1990, an agreement for sale for the same apartment was executed between 

the l st and 2nd respondents. The purchase price was $600,000. Before this a caveat was 

lodged on behalf of the appellant on the 8 th January, 1990. 

In July 1990 the appellant by Writ of Summons and Statement of Claim, which 

were subsequently amended, sought specific performance "of an agreement 

evidenced in writing", in respect to the subject apartment. In the alternative there was a 

claim for damages in breach of contract in lieu of or in addition to specific performance. 
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The appellant relied on the sale agreement which was executed and sent to Mrs. 

Messado by letter dated 18th January, 1990 (supra). The l st respondent in its defence to 

the suit denied that the executed agreement for sale should be the founding document 

which the Court should construe. Instead its position was stated as follows: 

"4. The defendant states that by oral agreement entered into 
on or around the 14th June, 1989, the Defendant agreed to 
sell and the Plaintiff agreed to buy the said property referred 
to at paragraph 3 of the within Statement of Claim at a 
purchase price of $450,000.00. 

5. That pursuant to the terms of the said oral agreement the
Plaintiff paid to the Defendant's Attorneys-at-law Jennifer
Messado & Company a deposit of $75,000.00 on the said
purchase price on or around the 14th June, 1989.

6. That the said oral agreement was evidenced by a
Memorandum in writing as required by Section 4 of the
Statute of Frauds. This Memorandum in writing was signed
by the Defendant on or around the 19th June, 1989 and sent
to the Plaintiff's Attorneys-at-law Messrs. Broderick & Graham
under cover of letter dated the 19th June, 1989 and written
by the Defendant's Attorneys-at-Law. This Memorandum in
writing of the Agreement for Sale was sent to hove the
Purchaser's signature appended to the said Memorandum.
The said Memorandum will be referred to at the hearing of
this Suit for its full terms and effect.

7. It is the Defendant's contention that the said Memorandum
accurately reflects and expresses all the material terms of
the Contract for Sale agreed on between the Plaintiff and
the Defendant and these are the terms by which the parties
thereto were bound when they entered into the said oral
agreement on or around the 141h July, 1989.

8. In the premises, the Defendant avers that the Contract for
the sale of the said premises by the Defendant to the Plaintiff
came into existence, and was valid and subsisting from the
141h June, 1989, and said Contract became enforceable in
law when the Defendant executed the Memorandum in
writing which recorded all the material terms of the
Contract.
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9. The Defendant states that the Plaintiff neglected, failed and
or refused to execute the said Memorandum from the 19th 

June, 1989 when same was forwarded to its Attorneys-at
Law up until the 22nd January, 1990 when the Defendant,
owing to the Plaintiff's repeated breaches of the Contract
had already taken effective steps to determine same. The
defendant avers that the contract entered into on or
around the 14th June, 1989 is at an end and therefore
cannot be enforced.

l 0. The material facts are these. Under cover of letter dated
19th June, 1989 the Defendant's Attorneys-at-Law sent the
written agreement for sale to the plaintiff's Attorneys-at-Law
to secure the Plaintiff's signature to same. This written
agreement merely recorded the oral agreement for sale
which had been entered into between the Plaintiff and the
Defendant from on or about the 14th June, 1989 and
pursuant to the oral agreement the Plaintiff had paid a
deposit of $75,000".

By its counter claim the following was sought: 

"(a) A declaration that a valid and enforceable contract 
came into existence between the Plaintiff and the 
Defendant on around the 19th June, 1989 after the first 
deposit of $75,000.00 was paid by the Plaintiff to the 
Defendant's Attorneys-at-law and after the 
Defendant had executed the Memorandum in writing 
containing all the material terms of the said 
Agreement for Sale. 

(b) A declaration that the Defendant had a right in law
to issue the Notice Making Time of the Essence of the
contract dated the 16th January, 1990, and that the
said Notice was valid and effective in law.

(c) A declaration that the Defendant had a right in law
to rescind the said contract on the 30th January,
1990".

At the conclusion of the trial the learned trial judge granted a declaration that the 

contract for the sale of the said premises was properly rescinded by the First Defendant (1 st 

Respondent). 
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to the world - Life of Jamaica Ltd. v Broadway Import and Export Ltd, Micheal Levy v 

Broadway Import & Export Ltd. and Life of Jamaica SCCA No. 17 /96 and No 33/96 

(unreported) delivered October 27, 1997. It would not be just that the proprietary right 

which the 2nd respondent now enjoys in respect of the apartment should be disturbed. 

I now address the issue of the quantum of damages to be awarded. At the date 

of the trial the accepted valuation of the apartment was $3, l 08,000.00. There is no 

dispute that the measure of damages should be computed in accordance with the 

principle of loss of bargain. Mrs. Benko Coker, Q.C. submitted that the loss of bargain 

should be calculated at the date of the breach. If so the amount she suggested was 

$150,000 which was the difference between the purchase price in the agreement 

for sale and the amount for which the apartment was sold to the 2nd respondent. 

Mr. Scharschmidt, Q.C. disagreed. He submitted that the loss of bargain should be 

calculated at the date of judgment in which case the amount of damages would be 

$2,658,000. 

No authorities were cited by counsel. The record of the trial does not reveal that 

apart from the putting in of the valuation report there was any concentration on this 

aspect of the case. The learned trial judge, no doubt because of the conclusion at 

which he arrived, considered it unnecessary to proffer an opinion on the question of the 

quantum of damages. This court therefore has to determine this issue on the material 

before it. 

In this determination, a statement by Lord Slynn of Hadley who delivered the 

Opinion of the Board in the Jamaican case of Alcoa Minerals of Jamaica Inc. v Herbert 

Broderick Privy Council Appeal No. 68 of 1998 is very relevant. It reads: 

"It seems to their Lordships that in a case where damages 
are the appropriate remedy, if adoption of the breach date 
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rule in assessing them produces injustice the court has a 
discretion to take some other date. Even in contract of sale 
cases where the assessment of damages is normally taken 
as at the date of breach, Lord Wilberforce in Johnson v 

Agnew [1980] A.C. 367 citing Ogle v Vane [1867) L.R. 2 Q.B. 
275, ( 1868) 3 Q.B. 272 considered that this is not an absolute 
rule: if to follow it would give rise to injustice, the court has 
power to fix such other date as may be appropriate in the 
circumstances". See also Oliver J in Radford v De Froberville 
[1977] 1 W.L.R. 1262". 

Now what are the circumstances? 

[i) The appellant is a real estate development and rental company. It is not 

unreasonable to assume that the purpose of the acquisition of the apartment 

was for the purpose of rental. The purchasing of the apartment was not that of 

a prospective homeowner in seeking to provide personal accommodation. It 

was a business venture. There had been like business relationships between Mr. 

Cocking and Mrs. Messado before this. The appellant has not only been 

denied the acquisition of the apartment itself, but also suffered loss in respect of 

rental revenue. I am aware that there is no evidence as regards the quantum 

of this loss. However, it cannot be disputed that in Jamaica today and for 

sometime the cost of rental of apartments is quite high. Mrs. Messado must 

have been aware of this. 

(ii) The difference between the original sale price $450,000 and the valuation sum of

$3,108,000 speaks to the dramatic escalation in the cost of purchasing

apartments.

(iii) The notice making time of the essence of the contract is dated the 16th January

1990. There is a letter of undertaking dated January 29, 1990 from Jamaica

Citizens Bank Ltd. which gave an undertaking to pay the sum of $375,000. This

undertaking was returned by Mrs. Messado by letter dated 31st January, 1990. It
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will be recalled that on the 30th January, 1990 the contract had been wrongly 

terminated. So at the time of the wrongful termination the first respondent was 

assured of approximately 90% of the purchase price. The amount outstanding 

according to the statement of account sent by Mrs. Messado would have been 

$42, 106.6.s. it Is elem mar oetweari JUr'ie 1988 and January, 19S9 ff"ie appellant 

did not pursue the execution of the contract with any diligence at all. Once 

there was the receipt of the purported notice making time of the essence of the 

contract there was some urgency. There is evidence that the appellant wished 

to have the contract completed. Apparently Mrs. Messado was determined to 

embark on her regrettable, precipitate and unlawful course of terminating the 

contract. Since then the first respondent on wholly unmeritorious grounds has 

sought to resist the claims of the appellant. It is not without relevance that by the 

26th January, 1990 the apartment subject of the contract was sold for $600,000. 

The first respondent after its wrongful termination of the contract proceeded 

within a short time thereafter to make a profit of $150,000. 

It is my view that in the circumstances as outlined above it would be unjust to 

accede to the submission of Mrs. Benko-Coker, Q.C. The appropriate date at which 

damages should be assessed is at the date of the judgment. As such it would be the 

difference between the purchase price of $450,000 and the agreed valuation figure 

which at the time of judgment was $3, l 08,000 . The award is $2,658,000. 

Finally at the conclusion of the hearing the following orders were made: 

(i) Appeal allowed, judgment of the court below set aside;

(ii) Claim for Specific Performance refused;
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(iii) There is an award of damages to the appellant against the 1 st respondent

in the sum of $2,658,000

(iv) The caveat lodged on behalf of the appellant is to be withdrawn forthwith;

(v) The 1 st respondent is to pay the costs of the appellant and the 2nd

respondent both in this court and in the court below.


