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IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO: 12/92

COR: THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE WOLFE, J.A. (AG.)

BETWEEN PARISH COUNCIL OF ST. CATHERINE APPELLANT

AND WINSTON HENRY RESPONDERT

Lennox Campbell & Leighton Pusey instructed by Director of State
Proceedings for the Appellant

Barry Frankson & Arthur Kitchin instructed by Gaynair & Fraser
for Respondent

28th April & 15th June, 1992

FORTE, J.i.:

On the 28th april, 1952 having heard the submissions of couns2l
for the app<llant, we dismissed the appeal and ordered the appellant
Lo pay the costs cof the respondent. We now fulfil our promise then
made, to put in a short not?, cur raasons for dismissing the appeal.

The appellani, by writ dated the 30th June, 1989 claimed
againsi the raspendent, for an ordcr that thoe ruspondant be restrained
frecm convinuing to cract a building at Lot #2 0ld Harbour Read,
Sydenham, Spanish Town in che parish of Si. Catherine wichceut having

revicusly obtained the appallant®s a2pproval, in broach <f saciion 4
of the Parish Ccuncil Building (Saint Cavhexine) By-Law 1950, and for
an order that the dafendant take down the said building.

On 31st, July 1989 c¢n applicaticen of the appellant, an incer-
locutory injunction was grantoed in the following werms.

i 15 hoercby order:-d:



“De

"(a) Thac <he Dofondante bo rostrainso
by himsclf, bis sorvanig, workmen
Or Ag2NLs OF GohOIWi1sSh HoWsSoLvoer
from erocting O coitinuing (o
¢roct. & building at Lot Ne. £ 0ld
Harbeur Road, Sydonbam, Spanish
Town, in the parish of Saint
Catharing, ponding ohe hearing of
this acuion,

(b) Thar Ctiw Plain:iff undertakes te
abid«: by any Craor whica tho Court
mzy makae as te damages,”

O the 24010 July, 1989 a Stausmont of Claim wus filed by
the appellant in which it was allaged that th appallani was
mpowerea by virtue of the Parish Council’s Zuilding (Si. Cathoering)
By-Law va regulav building on lende situare wicnin Si. Cacherine,
and that scction 3 of th:z said By-Law prohibits the construction
of any ln2ilding within St. Cailhorinc witheut the approval of the
appillar. having beon cobilaincd prior z¢ =he commencemant of Lhe
conztruc.ion. Ii further allegad cnat the respendant in breach of
thc said By-Law, commzncad the croctien of a building at Lot 2 Cld
Harpour oad, Syacnhan, without b-viag cb.oaincd thoe sppallantc's
approvial so wo de. That in spite of netics scrved upen him, thac
Lhe ccns.xuction was in broach of the afcoreszid By-Law, che
ragpondent nevertheless, continuad Lo construct thae building at
Lot ko. 2 0ld Harbour Reoad.

in uls dufence which was f£f1l122 on the 5th Decomber, 1590 the
raspondeat arnicd thar he was in breach ¢f section 3 orf the Parisc
Couricil Suilding (8Su. Catherins) By-Law and ccarended thabt Lno
apprllan. had no autherity and/cr jurisdichion to regulate who
riesponéont's commercial buslding es the builéing is locat::d
approximaicly ene milc cutside the limit of the appellants authority
and/or jurisdicticn, Ia a count2orclaim the respondent zverred that
the ~zectran of the building was commoenced with thie- approval of tho
Ministry ¢f Censtructicn (Housing), and so as a consequencs cf uhe
iaczrlocuiwry injunction he had suffered damages amounting (¢
$10,745,.59.1¢, which he claimcd as spacial damage. Hoe also claimad

genvral canaqges.

— e ———




On the 20th Drcember, 1990 Upon summens by the rospondont

for summary judgman, Langrin J, made phe fellowing cirdor by and

with

“h consent of the partics:

"l. The plaintiff be grant:d lvave to file
and deliver Ruply and Defonce LO countoy-
claim by tne 1dth day of January, 1991.

2. Tharcafoor the Defondant nave lazave to
preoccod co Assossmon of Dameag:s on ¢
Plaintiff's usual undertaking as 1o
Damagos.,

“ancen, J aftir o searing lasting four days, assossod damag~s

sgainst the appeliant =n i'ts und.rtaking ez g damagos, ir che sum

©f $718,591.73 with interost ar 15% from January 1, 1990 i

sepiemb. ¢ 3G, 1991.

v che 20ch January, 1992 tho- Appllant having changed its

Jtiorne, was grantad by this Courdt an vxXtensier of time wirchin

which

s f1le Novice of oppral against the assessment of Damag:s,

suchk no ice wo be filed on or befors 3¢d obruory, 1992, The

appt.llas . Lheyxeafter filed “he following grounds cf app::al.,

"l. The learned trial judge wrvred or
nisdircctud himsclf as teo the law
ALoawacding damagos o tho Defendant/
Respond:nt when the Li:fondanti./
Rispondent had not cbtaincd pirmission
12 build, albcit he was restrained in
pursuarca of an invalid nctico.

2, &aluernaiively, assuming che locarnsé
rtrial judge was cercect in Law in
awaruing damages te no Defondant /
Raspendont, “he damag s awaré.d aroe
axcessive and should have been
acmin2l having rogard to the faect
that thue loss suffored by tha
Dofendant./Rospendens wasg Conscqguans
on an ilingal aciivity.®

-t purenance of greound 1, #r. Campbcll for the appellant,

1 i ¢ ———
attempecd Lo advancs 1n argumont that DY videowue

: ; ruspendent cught ave had prior planning
Couirtry Planning Act tho rospendont ocughi te have had p p

permiass . on bofor» he commsncad thn criciion «f the building, as Lot 2

3 Yy I TE o] “Wm o ey
Old Harbour Road, Sydorham, fell within the arca to which the Town

i opanish 7 LR EN velopment OrcaLry
and Countyry Planning (spanish Town) Provicional Doevelopment

1864,

: 5 i TV any. Orde lizd.
(horveaftor callod the Gpanish Tewn Duvelopmaens. Order) app




—q‘

Thiz Order was of courze maas pursuant o whe Town &nd Countxy
Planning Acit. He concadrd that tho nonice senl 1o rhe raspondent
undes Lhe Parisn Council Building (84. Catnerianc) By-Law, as
zlleged in che Stacemsnt of Claim was an invalid notice, buu
maintained that the appeallent was novaerthzlcss enticlea e cha
rogbrzaning ofaty by viriues of the eppellan. 's pewars under rhe
Spanish Towir Dovalepmont Orser. A th2 advent of liis submissions,
sowever, Lhe Ceour' having poeincsd aul ho nim the fact thal s
WaS o poin't beiag (akarn for the first .ims op appral and no:
ralscda @#s an issuc before the learned mrial judge, Mr. Campboll
cuoncaded that ne could nct meiniaip greuna 1, ag < learnad
Lrial judge could nor be feulted for nct addrossing an issus oot
relscd be2fore haim wspecially in circumstanc:s, of an assessmont
of dum.grs undoriaksn with Jhe consont of the partiss. He thare-
fore sbandoned Lhai ground.

e howr vor pursusd ground 2 with a great degree. of vigour.
He contcndid cnat sincs by virtwe of the Spanisn Town Development
Crdor wnich wss meac undrry socticna 5 (1) ef che Town and Counity
Planning Aci, i raspendrne would novertholoss iiave had o got
placning purmissicn frem “ho rospondini, a:d such pocmissicon aod
having beon cbtaliv d, then dospit. ~ie invalid actics sarved unden
whe wierg stanuce . the cespondoni. should by vi..u. ©f public policy
be barrad from appreaching tho scat of justice toe eonforco a claim
that had irs gonosis .o aa tllegal acu. He submitica, by cefarance
Lo the Act apnd to ‘he Ordo:, that h. appellant was cho authority
cmpow:xred unasrs Lhoss provisions, Lo whom applicecion for
pormissieon should be addressed, and thai tht Schoedule to tha Ordur,
tndicaied that thoe land upen wiiien th= building was buling

consiructed cams wiihin the rolevant arca.



A attracrive, and As IDLII¢s.1ng as (baes. SuUbmMLSS.iuns

appear <, thcwy unfortunatcly have no ovidantial basis, Thoero

<

+8 notbing in the recerd Lo show cor oven any allegation tha: the
respondent has not applied or has unsuccessfully applied for per-
mission to erect the building under the provisions of the Spanish
Town. Development Order, nor in my view to demonstrate that the
particular Lol Z falls within the or:a dusigrnatszd by zha relovani
Ordex. It 18 surprasing that cho appellant made no attempt to
provid. such wvidince, as Lhere was mer: chan a hineg given in

thr judgment of iiis Court which grincad 1w lreve to file this
app=al ocut c¢f Lime. Rowi, P in dclivoring rhal judgment  Parish

Council of St. Carherine v. Wangten Honty $.C.C.A. 12,92

(unr<periad) stacd at page 5:

"eee LL 18 Liuve thavw as tvho pluadings\stand,
thore 15 no roeforonce whatever te thé Towa
and Councry Planning (Spauish Town) Con-
firmoa Duvelopment: Occex, 1965, but we are
soclintd o think tnat this 1y mers a
mat-er of law than of fact and zhel who
r2scrictions on cthe admission of frash
wvidoncs on 2ppéal might not strictly apply.
Ir any ovent sinco we woere act being askoed
e samit frosh ovidoncs we docline to gilve
2 final Jrcision on _ha. peani.”

Later .n bhe judgmon. a¢ pag: ¢ il was madz clear sxactly wha.

fresn ovidencs would b reguaraod, Rows, P stausds
"If, es lg contirasd for by thw applicant,

e roespondeni. wag obliged by the xclovant

Drvelepmant Grasr o apply for paermission

to crect Lhe commorcrel building on Lot

Nn. 2 Syderham, thaw in fact ne Gid so apply,

Lhal nis application was unsuccessful, Lhen

chose would be relovan: considoraticns in

cusussment of damages oo the applicant's

undertaking, especially ag the danages

ware ooing assessed in advancy of 2 final

doturminaticn on the merics.”



in apite of these informeiive words, ne application was
meGa o put Lhie appellant®s contencicn on @ propotr ovidential
basis, and consaquionlly, thore was really no other conclusion
pessaible, Ltnan to find thar: the appcal was wichout merit, and
censayuenr ly must be dismissed. W accordingly did sc, atffirmed
th” oraer of assoasment zna ordeved that Lbhg appaellaant pay tre

cost. «f the rospondsnt, such. couts 0 be Laxea if not agroead,



