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ROWE.P.:

I bhave read in draft the judgments prepared by Forte
and Downer, JJ.i. and I am in complete agreement with the views
which they have expressed to support their conclusions that
necither Section 15 nor Section 15 of the Constitution of
Jamaica confers a right on a person to leave Jamaica. I agree,
too that the Kules set out in the Second Schedule to the Income
Tax Law, Law 69 of 1954 were preserved by Section 26 (8) of the
Constitution and were wholly unaffected by the provisions of
Section 4 of the Jamaica (Constitution) Order in Council, 1952.
There was consequently no impediment to prevent the legislature
from enacting Section 21 of the lncome Tax (Amendment) iict, 1970.

I agree, for the reasons stated by both Forte and

Downer JJ.ii., that Panton's appeal should be dismissed and that



the appeal by the iittorney General should be allowed and that
the Order made by the Constitutional Court should be set aside.

I would order that there be no order as to costs here or in the

Court below.



FORTE, J.A.

On the llth November, 1588 the appellant attended at the
Norman Manley Aairpert with the intention of boarding an aircraft
for a distination outside of Jamaica. He never succeeded in
doing sc. An Immigration Officer prevented his departure and
détained him for a period of 45 minutes. The officer was acting
in accordance with a list c¢f names of persons to whom notices of
restrictions againsi leaving the island without permission of
the Commissioner of Income Tax had been scrved and who as a
conseguence were not permitted to leave the island. His release
came only upon his procduction of a copy of an Order of the
Supreme Court, quashing the notice of restriction which had been
served on him on the 2nd November 1987.

is a result of his detention and the "inconvenience,
2nguish and embarrassment” suffered by him before and at the
time, the appellant filed a notice of Originating Motion asking

for the following declarations:

“(a) that Botices of Restriction issued
cn the 2nd day of June, 1987, and/
or the 2nd day of llovember, 1987,
by the Commissioner of Income Tax
are null void and of nc effect;

(k) that Sections 13, 15 and/or 16 of
the Constitution have been
contravened in relation to the
spplicant in that he has been
deprived of his personal liberty
and/or freedom of movement by the
issuing of the said Wotices of
Restriction;

(c) that Sections 13, 15 and/or 16 of
the Constitution have been
contravened in relation to the
Applicant in that he has been
deprived of his personal liberty
and/or freedom of movement by the
actions of cfficers of the
Immigration Department cn the 11lth
day of November, 1988;
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“{a) that Rules set out in the Second
S$chedule of the income Tax Law,
Law 64 of 1559, and/or the amend-
ment theretc, are null and void
in so far as they purport to
conflict with Sections 13; 15 and/
or 16 of Chapter IiI cf the
Constitution, having regard to the
provisions of Section 4 cf the
Jamaica (Constituvion) Order in
Ccuncil 1962,

(e¢) that the Applicant is entitled
to compensation, in particular,
in the form of exemplary and/or
aggravated damages, for the
contravention of his Constitutional
rights.

and an Order:

“{a) that ihe Plaintiff‘'s name be
removed from the list cf persons
who are restricted from leaving the
Island without the permission of
the Commissioner of lncome Tax;

(b) that the assessment of the said
compensation be set down for hearing
before a Judge in Chambers;

(c) that the Respcndent pays the costs
of these proceedings.

Upon the hearing before the Constitutional Court, that
Court made the following Declarations and Orders:
"A DECLARATION

{a) that notices of restriction issued
on the 2nd day of June 1987, and/or
the «nd day of Wovember 1967, by
the Commissicner of Income Tax are
null and void and cof no effect;

(b) that Section 13 and 15 of the
Constitution have been contravened
in relation to the applicant in
that he has been deprived of his
personal liberty by the issuing of
the said notices of restriction;

{c) that the applicant is entitled to
compensation for the contravention
of his constitutional rights.



AN ORDER

{(a) that the applicant's name be
removed from the list of persons
who are restricted from leaving
the Island withcut the permission
of the Commissicner of income Tax
in relation to assessments for the
years 1981 - 1560 inclusive;

{(b) that the assessnents of the said
compensacicn be set down for
assessment in Upen Court;

(c) <hat the Responcent pays tne costs
cf these proceedings.

in support of his application the appellant relied on
his own afficdavit which remained unchallenged and which sets
out the history of the matter lcading up to his detention on
the llth November, 1988. For a better appreciation of the
complaints, and the answers advanced by the respendent, .. the
following is a chronological history cf the case.

On the 2nd June 1987 the appellant was served by the
Comimnissioner of Income Tax with six (U) notices of assessment
of Income Tax for the years 1981 to 1986 and with a notice
pursuant tc Section 21 of the Income Tax iict 1970 restricting
him [rom leaving the island.

On the 2.th August, 1987, the Commissioner informed him
by letter that he could be allowed to travel if he produced a
guarantee. i standard form of guarantee was encloscd in the
letter, and on the 3rd September 1967 the appellant sent a
duly executed guarantee to the Commissioner, who on the 7th
September 1987, by letter, gave him permission to leave the
island during the period 7th September 1587 to 3lst December
1987. However, on the day after i.e¢. the 8th September 1587,
the Commissioner again wrote, indicating that the permission
granted could only extend for SU days. Hevertheless, on the

2nd November 1987 the Commissioner revoked the notice of the



-G-

2nd June 1987 and the permission granted on the 7th September
1987, and again served notice tc the appellant restricting him
from leaving the island.

On the 7th or 2th Decembeir 1987 the appellant filed a
notice of motion for Certiorari and Mancdamus and upon the
hearing on the 1l8th January 1988, an Order of Certiorari was
granted to quash the notice of the 2nd Kuvember 1987.

in the meanwhile the appellant having appcaled to the
Revenue Court, in respect of the assessments, was . successful, .anc
in the event by the Z24th October 18868, all incowme tax owed by
him was fully paid up.

Consequently when he attempted to depart the island on the
1lth November 198b, he owed no income tax for the assessed
years, and no nctice of restriccion was subsisting in relation
to him. The Immigration Officer, had no legal basis therefore
for his action.

The appellant, though being a beneficiary of the
declarations and orders made by the Constitutional Court; neverthe-
less filed ten (10) grounds of appeal. The respondent also not
content with the judgment of the Constitutional Court filed a
Respondent's liotice involving four (4) complaints. The issues,
however can be confine¢ to the follcwing -

1. Deessecticn 15 and/or 16 of the
Constitution give(s) a right to
a person in Jamaica to leave the
island?

2. 1f so, is Section Z1 of the Incone
Tax act 1976, by virtue of which
the Commissioner of Income Tax
purported to issue the hNotices of
Restrictions, in breach of Section

15 and/or 1% of the Constitution,
and consequently null and void?



-

"3. 1if the answer to 2 is in the
affirmative is the appellant
entitled te any femedy by
virtue of Section 25 (2) c¢f the
Constitucion, and in particular
is he entitled to compensation,
and if so, to what extent?

i. IS THERE i CONSTITUTIONAL RIGHT TO LEAVE THE ISLAND?

The Consiaicuiional Court in itg written judgment delivered
by Langrin J, dismisseu the existence of such a right under
Secucion 16 of the Constitution in the following words:

“An examination of Seccion iJ of the
Jamaica Constitution in respect of

~he freedom of movement provides
basically for movement within the
island and i: is demonstrably clear
zhat such movement in a foreign country
could notv be guaranteed by the

Jamaica Constituticn.

Accordingly, the section does not come
to the aid of the applicant.”

Of Section 15 Langrin J., in finding for the applicant,
came to the following conclusicon:

"In our view tite right to travel
abroad is wiihin cthe ambit of Lhe
expression ‘personal liberty' as
used in Section 15 and personal
liberty in the same section was not
intended to bear che narrow
interpretation of freedom from
physical restraintc.”

For clarity and easy reference, the sections under review

*nsofar as relevant are set out hereunder:

“15% (1) He person shall be deprived
of his personal liberty save as
nay in any of the following cases
be authorised by law -

{a) 1in conseguence of his
unfitness to plead to
a criminal charge; or

{b) in executicn of the
sentence or order of a
couri, whether in Jamaica
or elsewhere, in respect
of a criminal offence of
which he has been convicied;
or



(c)

(a)

{e)

(f)

{g)

(h)

(1)

(x)

in execution of an order of
the Supreme Court or of the
Court of Appeal or such

other court as may be
prescribed by Parliament on
the grounds of his contempt
of any such court or of
another court or tribunal; or

in execution of the order of
a court made in order to
secure the fulfilment of any
obligation imposed on him by
law; or

for the purpose of bringing
him before a court in
execution of the order of a
court; or

upon reasonable suspicion of
his having committed or of
being about to commit a
criminal offence; or

in the case of a person who
has not attained the age of
twenty-one years, for the
purpose of his education or
welfare; or

for the purpose of preventing the
spread of an infectious or
contagious desease; or

in the case of a person who is,
or 1is reasonably suspected to
be, of unsound minc, addicted
to drugs or alcchol, or a
vagrant, for the puirpose of his
care or treatment or the
protection of tne community; or

for the purpose of preventing

the unlawful entiy of that person
into Jamaica, or for the purpose
of effecting the expulsion,
excradicion oxr other lawful re-
moval of that person from Jamaica
or the taking of proceedings
relating thereto; or

Lc such extent as may be

necessary in the execution of a
lawful order requiring that

person to remain within a specified
area within Jamaica oxr prohibiting
him from being within such an area,
or to such extent as may be
reasonably juscifiable for the
taking of proceeaings against that
person relating to the making of
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any such order, or to such
extent as may be rcecasonably
justifiable for restraining

that person during any visit
that he is permitted tc make

to any part of Jamaica in which,
in consequence of any such
order, his presence would
otherwige be unlawful.

(1) do person shall be ceprived
cf his freedom of mcvement, and
for the purposes of Lhis section
the said freedom méans the right
to move freely throughout
Jamaica, the right to reside in
any parc of Jamaica, thce right to
enter Jamaica and immunity from
expulsion from Jamaica.

{(2) Iny restriction on a person's
frecedom of movement which is
involved in his lawful detention
shall not bc held tc be inconsistent
with or in contravention of this
section

(3) Nothing contained in or done
under the authority of any law
shall Le neld to be 1inconsistenc
with or in contravention of ihis
secticn to the extent that the law
in guestion makes provisiocn -

(a) which is reasonably required
in the interests i defence;
public safety, public order,
public morality or public
health; or

{b) for the imposgicion of restric-
ticns on the movement or
residence within Jamaica of
any person who 1s not & citizen
therecf ci the exclusion or
expulsicn {rom Jumaica of any
such peirson; or

(c) for the imposition of restrictions
on the acquisition or use by any
person of land or other propexzty
in Jamaica; or

{d) for the imposition of restrictions
upon the movement or residence
within Jemaica of public cfficers.;
police officers or members of a
defence force; or

(¢) for the removal of & person from
Jamaica tc be itried outside
Jamaica for & criwminal offence or
to undergo imprisonment outside
Jamaica in execution of the
sentence of a court in respect of
a criminal offence of which he
has been convicted. "
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Mr. Grant for the appellant was content to accept and
rely on the finding of the Constitutional Court in respect to
Section 15 that ‘personal liberty' as used in the section
included the right to leave Jamaica.

In advancing his contention that Section 16 also secured
that right, he conceded that the section did not expressly
declare such a right but submitted that it did so by necessary
implication. This inference he maintained could be drawn from
the fact that thie section dealt with a right to enter Jamaica
and not to be expolled from Jamzica and that subsection 3 (b)
and (e) both dealt specifically with ¢xclusion or expulsion of
persons from Jamaica. For his proposition, Mr. Grant relied on

the dicta in the case of Jamakana v. dttorney General of the

Solomon Islands and ZAinother (1985) LRC {(Const) 569 in which it

was held that the prevention of the applicant from bearding an
aircraft in order to leave the Sclomon Islands amounted to a
deprivation of his “"right to move freely throughcut Solonon
islands“ as protected by Section i4 of the Censtitution even
though the section contained no express provision protecting the
right to leave the Solomon Islands,

In coming to this conclusion, baley C.J. sitting in the

Bigh Court of the Solomon Islands gave his yreasons at page £73:
" eee... However in paragraphs (al,

and (g) of subsecticn (2] of

secticn 14 there are incluued

circumstances in which a2 law may

restrict a right to leave

Soleormon Zslands and,; reading that

section as a whole, in my

judgnent the 'right to move

freely throughcut Solomon islands'

must include a right to¢ board a

vesscl or aircraft which will

crocss part of Solomon islands to

reach the ficntiexrs and cross then.

"



keliance wes placed on this case because of the
similarity in terms between Seciion 1¢ (1) of the Jamaica
Constitution and Scection 14 (1) of the Constitution of the

Solomon islandz which states as follows:

14, (1) Yo peison shall be deprived
c¢f his freedom of mcvement, and
fcr the purposes of this zection
the saild freedom means the right
to move freely throughout Solomon
islands, the right to resice in
any paxt of Jolomon 1Islands, the
right to enter Solomon islands and
immunity from expulsion from
Sclomon islands.”

b

These words are in exoct terms as is 1in Section lov (1)
but the provisions of Section 14 of that Constitution deparcs
from the provisions of tection 15 when each in subsection 4
and 3 respectively provides for the exempticn of laws made
for certain specified purposes.

The relevant section in the Constitution of the Solomon
islands is Cection 14 (3) which provides -

"Nothing contained in or done under
the autherity of any law shall be
held tc be inconsistent with or in
contravention c¢f this section to the
extent that the law in guestion

makes provision -

(z) for the imposiiicn of
restrictions on the movement
or residence within Solomon
Islands of any person oi_on
any person's right to leave
Solomon islands that are
reasonably reguired in the
intercests of defence, public
safety or public order;

(b) for the imposition of
restricticns on the movement
or re¢sidaence within Sclomon
Islands or on the right to
leave Solomon Islands of
persons generally or any class
or persone that are reasonably
required in the interests of
defence; public safety, public
order, public morality or
public health;
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(g) for the imposition of restrictions,
by order of a court, on the move-
ment or residence within Solomon
Islands of any person or_on any
peison's right to leave Solomon
islands either in consequence of
his having been found guilty of
a criminal offence under the law in
force in Solomon islands or for
the purpose of ensuring that he
appears before a court at a later
date for trial or for proceedings
relating to his extradition oi
lawful removal from Solomon Islands,
and except so far as that provision
or, as the case r.y be, the thing
aone under the authority thereof
is shown nect to be reascnably
juscifiable in a daemocratic society."”
(Emphasis mine)

The underlined words give a clear indication that the
constitution of the Solomon Islands recognized that persons
in those islands hac¢ & constitutional right to leave. It is of
great significanée tnat Daley C.J. referred to two of those
subsections in declaring thalt the section had to be construed
as a whole, and on that basis arrivecd at his conclusion. It 1s
sufficient to say that there are no such provisions in Lihe
Jamaica Constitution and consequently the rcasoning cf Daley C.J.
in the Jamakana case cannot be culled in aid in interpreting
section 16 of ouir own Constitution.

in my view there are no words in Secticn 16, from which
it could be interpreted that the creators of the Constitution
intenued to give the right Lo leave the island under that section.
On the centrary, read in its context the section can be seen to
be specificually dealing with a person‘s right to remain within
the island, and ic mcve freely within, living wherever he so
chocses, It preserves the rsight, in particular of Jamaican
Citizens to enter Jamaica, and exempts from the section,
per subseclion 3 (a) the power of the State to refuse entry to

and to expel persons wlio cre not citizens. In my view the words
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in the section are clear and unambiguous and i1ndicate

clearly the intention of the makers of the constitution.

if there was an intention to enshrine a constitutional right
to leave the 1sland, then it would have bLeen a simple process
for thuse words to be added.

Of significance also is the contencion of dMr. Campbell
for the respondent that the section in clear words expressly
states what is meant by "freedom of movement” for the purposes
of that section and therefore mucst be exhaustive leaving no
room for giving addicional meanings to the words. With this

contencion I agre:o.

In Baker v. R (1975) 23 W.1I.R. 463 Lord Diplock speaking
of the interpretation of a Jamaican statute used words which
are applicable. He said:

"where the meaning of the actual woirds
used in a provision of a Jamaican

statute is clear and free from ambiguity,
the case for reading into it words which
are not theie and which, 1f there,; would
glter the effect of the words actually
used can cnly be based on some
assumpticn, as to the policy of the
Jamaican legislature to which the statute
was intended to give cffect. If,

without the added words, the provisions
would be clearly inconsistent with other
provisions of the statute it falls

within the ordinary function of & court
of construction to resolve the inconsis-
tency and, if this be necessary, to
constiue the provision as including by
implication the added words. But in the
absence of such inconsistency it is a
strong ching for a court to hold that the
legislature cannot have really intended
what it clearly said but must have
intended something different. 1In doing
this & court is passing out of the

strict field of construction altogether
and giving cffect to concepts of what is
right ana what is wrong which it believes
to be so generally accepted that the
legislature too may be presumed not to
have intended to act countrary to them."
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and further at page 4¢8:

"To read into the Jamaican statute words
that the Jamaican legislature has itselr
apparently rejected, so as to enable the
cocurt to give to the statute an effect
which it would not otherwise have, would
be a usurpation of the functions of the
Jamaican legislature. This is not the
function cf a court of law least of all,
cf a court of law which, like their
Lordships' Board, is ccmposed of members
who are not personally familiar with
conditions in Jamaica today or at the
time the statute was passed.”

In applying this principle to the interpretation of
Section 10, 1 do s¢ being well awarc of the fact that
Lord Diplock was in that case interpreting an Jct of Parliament,
and also ¢f the words of Lorc¢ Wilberforce in the case of

Minister of Home Affairs v. Fisher (1960) A.C. 21$ at page 329

when speaking of the proper approach to the intecrpretation of
Constitutions. He adverted tc Lwo tests:

“The first would be to say that,
recognizing the status of the
Constitution as, in effect, an ict

of Parliament, there is room for
interpreting it with less rigidity,

and greater generosity, than othecr
icts, such as those which are
concernec with property, or

succession, or citizenship. ......

The second would be more radical: ic
would ke to treat a constitutional
instrumcnt such as this as sul generis,
calling for principles of interpreta-
ticn of its own, suitable tc 1ts
character as alreacy described, without
necessary acceptance of all the
presumpticns that are relevant to
legislation of private law.”

The Board in thati case preferred the second test and applied
it 1n cetermining the meaning of the word "child" as used in
the Bermudian Constitution without reference to the meanings
already given to the word, when used in other statutes.

in the instant case, we are not concerned with the weaning
of words in Uection 1¢ of the Constitution but with an

examination of the secticn as 2 whole teo determine whether the
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legislature having failed to make an express provision, the.
section, by necessary inmplication, contains a right to leave
Jameica. iIn my view, whether a less rigid and more generous
interpretation is used or the section is interpreted by

principles applicable specifically to the section i.e. a

literal interpretation or lastly by using the principles acdumbrated

by Lord Diplock in Baker v. R. (supra}, Section i¢ does not

{either expressly or) by implication, declare as one of the
fundamental rights and freedoms of the individual, the right to
leave Jamaica.
SECTION 15
The determination of this guestion depends on the meaning
of ‘personal liberty’ in Section 15, and in particular whether
the words include freedom to leave the islana.
in the process of rcasoning in coming t¢ its decision,
the Constitutional Court per Langrin J interpreted Section 15
in this way:
"Personal liberty is used in Section
15 of the Jamaican Constitution as
2 comprehensive term to include all
the varieties of rights which go to
maike up personal liberty of man
cther than those cdealt with in
section 16. Section 16 deals with
certain righis while Section 15
includes all such rights which were
not dealt with in Section 16."
{n making this statement the Ccnstituticnal Court was

apparently influenced by the reference to dicta in

Kharak Singh v. The State of U.P. (1%64) 1 S.C.k. 332 which

was cited and fcilowed by the majority judgment in

Satwant $ingh v. Passport Officer (1967) 3 S.C.K. 525 an Indian

case which dealt with the meaning of the words 'personal

liberty'. That Court found as follows:



~16~

"We .......... consider that 'personal
liberty' is used in the #Article as a
compendicus term tc include within
itself all the varieties of rights which
goe to naxe up the ‘personal liberties’
of man other than those dealt with in
the several clauses of Zrt. 19 (1). 1In
other words. while Art. 19 (1) deals
with puarcvicular species or attributes
of that freedom, 'personal liperty' in
rrt. 21 takes in and comprises the
residue."

Howcver, in the minority judgmenc given by Hidayatullah J an

elucication cof dicta from the case of Kharah Singh (supra), on

which the majority in Satwant Singh (supra) relied, is

intormative. He stated:

cessssessss The majority stated its
cpinion as follows -

‘Having regard to the terms of

arc. 1% (1) (d), we must vake it

that expression (perscnal liberty)

is used as not to include the right

vo move obout or rather of

locomction. The right to move about
being excluded, its narrowest
interpretation would be that it
comprehends nothing more than freedom
from physical restraint or freedom

from confinement within the bounds

of & priscn; in other wo.ds, freedom
from arrest and detention, from

false imprisonment, or wrongful
confinement. We feel unable to holad
thet the term was intended to bear

cnly this narrow interpretation but

on the other hand considexr that
‘personal liberty' is used in thc
Aarticle as a compeéendicus teim to
incluce within itself all the varieties
of 1ights which go to make up the
‘persconal liberties' of man other than
those dealt with in the several clauses
of art. 19 (1l).(similar in term to
Section 16 of the Jamaicz Constitutionl]
In other words, while art. 19 (1) deals
with particular species or attributes
cf that frecedom, ‘personal liberty' in
art. 21 takes in and ccomprises the
reSidue’. tivirevescacssssccscsccascnns
An invasion of one's house was there-
fore considered an invasion of personal
liberty. The majority, however, did not
attempt to add tc the right of
locomotion, the cigiht to go abroad or
to leave India. in fact the majority
implies that the right ¢f locomotion
possessed by a citizen is all contained
in irt, 19 (1) {¢) and is guaranteed
only with respect to the territories of
India.®
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it appears, then, that the majcrity in Kharah Singh's

case, though recognizing that the expression ‘perscnal liberty’
as used in Section 21 of the Indian Constitution, was not
limited to circumstances of mere physical restraint, was
nevertheless of the opinion that Section 19 (1) (d) of that
Constitution dealt exhaustively with all the rights in respect
to the freedom of movement of citizens which was one aspect

of ‘personal liberty' and thut consequently Section 21 was not
intended teo declare any rigits in that regard.

I have earlier expressed ithe opinion that Section 1§,
being void of any expressed protection of any such right, it is
commcn sense to find thet the constitution, if it was the
intention to enshrine¢ such a right, would have done so
expressly. Any such express provision, would naturally have
found its place in that section, which was dealing with freedom
of movement, or locomotion as it has been described, and in my
view would not have beern left to be inferred and found to exist
in the expression ‘personal liberty*® in Section 15. Though
agreeing that ‘personal liberty' could extend to other areas of
a person's freedom, and in keeping with the principles of
interpretaticn set out in the Fisher cuse (supra) should not
be given the narrow wecening confining it to physical restraint,
I am of the view that it would not encompass a right to leave
the island, that being an aspeci cf a person‘s freedom of
movement, which is exhsustively dealt waith in Section 16, and
is confined to movement within the island of Jamaica.

Mr. Campbell in support of the responaent's case also
submitted that even before the coming into existence of the
Constitution, the Jamaican citizen did not have an
untrammelled right to leave the island. He argued that the
possession of a passport was, at least since the Passport Act
of 1635, a necessary precondition for travel, and in particular

since the enacument of the Passport (imendment) Law, 1962, the
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issue of Passports was entirely at the discretion of the
Minister. The relevant section cf that law is as follows:
"3. (1) The Minister may, in his

aiscretion, issue passports in

Jamaica to citizens cf Jum2ica,

and any such passpori may be

cancelled by the Minister and

the passport shall thereupon
become void.

(2) The Minister may, in his
discretion, renew and endorse
Jamwaican pasesports and grant visas
on any passports requiring
Jamaican visas.

(3) &ny such renewal, endorsement
or visas mude or granted pursuant

toc this iict way be cancelled by the
Minister, and thereupon the renewal,
endorsement or visas shall be void."

Under Section 35, the Minister 1s given discretion to
issue permits to leave the island to non-citizens as also
certificates of identity and other travel documents, and may
also cancel same.

In the light of these provisions, and as the possession
of a passport 1s now almost always required by the authorities
to enable a person to enter a country, (see Halburys 4th
Edition page 519 footnotej the iinister in the exercise of his
discretion cculd effectively restrain a Jamaican Cilizen from
leaving the island. Ho doubt, however, such o person may bring
mandamus proceedings in the event that the discretion is
exercised unfairly cor without proper reason. The fact, that
the Government by virtue of these provisions contained in an
Act preceding the coming into effect of the Constituticn and
consequently under the protection of Section 26 (&) of the
Constitution retains the right to refuse the issue of a passport

indicates that no absolute right to leave the island existed

before the coming into effect of the Constitution.
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For those reasons, I would answer the first question in
the negative i.e. the right to leave the island 1s not a
fundamental right which is enshrined in either Section 1% or

1¢ of the Constitution.

2. 1s Section 21 of the Income Tax (Amendment) act 1970
in breach of Section 15 and/or 16 of the Constitution

This section of the Act amended the first Schedule tc the
principal law by repealing Rule 4 paragraph iI thereof. Rule 4

provided as follows:

"4, (1) Subject to the provisicons of
paragraph {(2) of this Rule no
person shall leave or attempt to
leave the Island nor shall any
ticket, voucher or other document
entitling any person tc leave the
island be issued to such person
unless such person has in his
possession a certificate duly signed
by or on behalf of the Cormissioner
of Income Tax certifying that such
person -

(a) does not owe any income tax;
ox

{L) has made satisfactory arrange-
ments for the payment of any
incume tax payable by him.

{2) Paragraph {1) of this Rule
shall not apply tc -

(a) any mcecmber of the Military,
Liaval or niir Forces of Her
Majesty or of any foreign
State;

(b} any person in the diplomatic
or consula: service of a
foreign State unless any such
pecrson is also engaged in any
business or cther cmployment
in the island; and

{c) any person temporarily resident
+n the Island who is not during
such temporary residence engaged
in any business or employment in
the Island. For the purpose of
this paragraph a person shall be
Geemed to be temporarily resident
in the island whose total periocd
of residence in any one year does
not exceed six months.”
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Substituted therefor by Section 21 of the Income Tax (.amendment)
act 197v is the followings

"4 (1) If the Commissioner thinks fit
he may serve on any person a notice
requiring that he shall nct leave the
Island unless at the time of leaving
he has in his possession a certvificate
issued by or on behalf of the
Commissicner within the preceding
ninety days stating thet he -

(a) does not owe any income tax, or

{(b) has made satisfuctory arrange-
ments for the payment of income
tax payable by him.

(2) On the application of any person
on whom & notice under paragraph (1)
has been served, the Commissioner
shall issue to him within thirty days
after the date of the application,

a notice of assessment ir respect of
all income tax that will be due by him
at the date of his intended departure
from the iIsland.

(3) where a notice hes been served on

a person under paragraph (1), and it has
not been withdrawn by a further notice
served on him by the Commissioner, that
person shall, if he leaves the Islanca in
contravention of the notice, be guilty
of an cffence and liable on summary
conviction to a fine not exceeding fifty
dollars or to a cerm of imprisonment not
exceeding three months, o: to both.

(4) i, person who leaves or attempts to

leave the Island in contravention of

this Rule may be taken into custody

without warrant by an immigration Officer

for a period noi exceeding twelve hours."

Having concluded that the right fo leave Jamaica is not

a fundamental right preserved to the people of Jamaica by
virtue of Section 15 and 1o of Chapter il of the Constitution
it follows, that there being no such right the State may
legislate to place conditions on a person's departure fiom the
island. That being so the simple answer to guestion 2 is "Wo”.
However, Mr. Grant argued thoroughly and with confidence that

both Eule & of the First Schedule and Sectien 21 of the Income

Tax (amendment) iict 1970 are unconstitutional as being in breach
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of both Sections i5 and 16 of the Constitution. 1n doing so,
he relied on the provisions of Section 4 (1) of the Jamaica
(Constitution) Order in Council 1962 which read as follows:

"4, (1) ill laws which are in force in
Jamaica immediately before the
appointed day shall (subject to
amencdment cor repeal by the authority
having power to amend or repeal any
such law) continue in foirce on and
after that day., and all laws which
have been made before that day but
have not previously been brought into
operation may (subject as aforesaid)
be brought into foxce; in accordance
with any provision in that behalf, on
or after that day, but all such laws
shall, subject to the provisions of
this section, be construed, in
relation to any perioc beginning on
or after the appointed day, with such
adaptations and modificaticns as may
be necessary tco bring them into
conformity with the provisions of this
Order.*

He contended that Kule 4 of the First Schedule could not
be construed with adaptations and modifications sc as to bring
it in conicrmity with Section 15 and or Section 16, as the
provisions could not ‘harmonize’ with the provisions of Sectims 15
and 16 and would thereforc be caught by Section 2 of the
Constitution which reads as follcws:

"subject tou the provisions of sections

49 and 50 of this Constitution, if any
other law is inconsistent with this
Constitution, this Constitution shall
prevail and the other law shall, to

the extent of thc inconsistency, be void."”

Though it is not necessary for the purposes of this
judgment having regard to my earlier conclusions on the inter-
pretation of the procvisions of Sections 15 and 16, in deference to
the submissions of Mr. Grant, 1 express an opinion on his
arguments..

The submission, in my view, is withiout merit having regard

to Section 2¢ (¢) cf the Constitution which is as follows:
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"20 (L) Nothing contained in any law
in force immediately before the
appointed day shall be held to Le
inconsistent with any of the
provisions of this Chapter; and
nothing done under the authority
of any such law shall be helda to be
donc in contravention of any of these
provisions."

Section 26 (&) refers of course to Chapter Iii which
deals with "Fundamental Rights and Freedoms" part of which is
Secticns 15 and 16.

Mr. Grant cited many cases to support his contention
but the answer lies in two cases from the Judicial Committee of

the Privy Council. The first was D.P.P. vs. Nasaralla (19¢7)

2 A.C., 23¢, where in examining the effect of Section 26 (§) on

cSection 20 (&) of the Jamaican Constitution,; Lord Devlin who
celivecred the opinicon of the Board said:

"This chapter [Chapter III of which
section 20 (8) forms a part] proceeus
upon the presumption that the
fundamental rights which it covers

are already secured to the pcople of
Jamaica by cxisting law. The laws

in force are not to be subjected to
scrutiny in order tc see whether or

not they ccnfcrm Lo the precise terms
of the protective provisions. The
object of these provisions is to e¢nsure
that nc future enactment shall in any
matter which the chapter covers dercgate
from the rights which at the coming
into force of the Constitution the
individual enjoyed."

The second is Baker v. R. (supra) in which the consideration

was whether 5Section 25 of the Juveniles Law was in breach of
Section 20 (7) of the Constituticen, anGg the effect of Section

26 (&), having regerd to the fact that the Juvenile Law was
already in existcence at the ccoming inte effect of the Constitution

Lord Diplock delivering the opinion of the Board said:
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"3ection Z of the Constitution lays

down the general rule that if any law

is inconsisient with the Constitution

it shall to the extent of the
inconsistency be void. Section 26 (&)
creates an exception to this general
rule if the law alleged to be
inconsistent with the Constitution is
one that was in force immediately before
the appointed day and the alleged
inconsistency is with a provision of the
Constitution that is contained in
Chapter Iii.,"

These two cases establish with great clarity that chere
is no need to examine exizting laws to cdetermine whether they
are inconsistent with the terms of the various protective
provisions in Chapter III and that the Constitution by these

provisions protects against any fuiure enactment which may

derogate from those rights which are so preserved.

it is tc this purpose that Secticn 26 (&) creates the
exception to Section 2, in respect to the provisions in Chapter
IiI, and declares specifically that no law which existed at the
coming into effect of the Constitution or anything done there-
under can be held to be in breach of the provisions of
Chapter IIi. Rule ¢ of the rirst Schedule to the Inccome Tax
act of 19539 beilng in existence on the oth August 19062 the
effective date of the Constitution would be protected by the
provisions of Section 26 (6), and therefore could not be
declared to be in breach of eicher Section 15 or lo, even assuming
that one or both sections had enshrined within their provisions
the right to travel abroad.

The appellant also contended that assuming he was wrong
in his submissions in respect tc Rule 4 of the Schedule, in
any event Secticn 21 of the Income Tax (imendment) Lct 197C
was in breach of Section i5 and/or 1% of the Constitution and
having come into existence, in the lifetime cf the Constitution,
its provisions cannot be protected by Section 26 (8). He relied

alsc on Section 26 (9) which reads as follows:
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"{9) ¥For the purposes of subsection
(3) of this section a law in
force immediately before the
appointed day shall be deemed
not to have ceased L0 be such
a law by reason only of -

(a) any adaptations or
meodifications made
thereto by cr under
section ¢ of the
Jamalica (Constitution)
Crler in Council, 1562,
or

{b) its reproduction in
identical form in any
consolidation ox
revision of laws with
only such adaptations
cr nodifications as-
are necessary or expedient
by reason of its inclusion
in such consolidation or
revision,"

Iin my view Section 21 of the income Tax (Amendment) Act
would not come within the provisions of Section z¢ (#) because
it was not an existing law at the time of the coming into effect
of the Constitution and although it amended an existing law, it
aid so by specifically repealing the section under reviéw‘ and
substituted therefor new provisions which gave to the Commissioner
¢l Income Tax ¢greatet powers than had been given in the section
repealec. It would therefere not come within the requirements
of Section 26 (2) and had the right 1o travel been protected in
either Section 15 or i#, 1 would have held that the provisions
of Sectior 21 would e in breach.

3. REMEDY

Having answered queéstion 1 in the negative it follows that
the appellant is not entitled to any redress by virtue of Section
25 (2) of the Constitution, as no constitutional right has been
breached. This coes not however preclude the appellant from
seeking redress clsewhere. He did however on the 15th January
1988 seek, through his application for certiorari, a remedy in
respect of the notice cerved upon him in November 1987, and was

in fact rewarded by the ¢uashing of that notice. As already
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noted, at the time he was detained at the Airport and prevented
from boarding the aircraft, there was no notice of restriction
subsisting and therefore no legal basis for preventing the
appellant's departure or for detaining him. It is worthy of
note, and a matter for concern that in this motion the appellant
applied for a declaration that the notice was null and void
although that notice had already been guashed by another Court.
The question of res judicata should have arisen and would have
been bound to succeed (see Privy Council Appeal No. 20 of 1989 -

Endell Thomas v. The Attorney General of Trinidad and Tobago).

In relation to whal cause or causes of action the
appellant would have in order to recover compensation for the
wrong allegedly done to him, I ncte the consideration of false
imprisonment, and misfeasance of a public officer, but would
leave the question of the chances of success to the tribunal
before whom such cases may be tried.

For those reasons; I would dismiss the appeal, allow the
appeal filed by way of Respondent’s Notice and enter judgement

for the Respondent: with nc order zs to costs.
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Mr. Donalu Panton is a Kingston businessman, who is a
director of several companies. He has worsted the Revenue on
chree previous occasions, iwice in the Full Court and once in
the Revenue Court. wow he challenges the Crown in a suit on
the ground that his constitucional righis have been breached,
and he has prayed in axd cthe previous decisions in his favour to
vindicate his rights.

On the 1llth Wovember, 1S¢6 he was detained by
immigration officers at the Worman Manley Airport for three
quarters of an hour, on the purported authority of a notice of
restriction issued against him pursuant to the income Tax Act.
He was released when he tendered an order of the Supreme Court
showing that the relevant notice of restriction issued against
him had been qguashed. The initial notice of restriction was
withdrawn after a guarantee of $5,700,000 was secured by Panton.
The cost of securing this guarantee is part of the financial
loss which he claims. &ince the Commuissioner of lncome Tax
issued the notice and she was the respondent in the proceedings
before the Full Court, she was presumed to have inown of
the result, and her failure to instruct the immigration officers
to remove the stop order from Panton‘s name was either deliberate,
riecgligent, without reasonable cause, or malicious. Whichever
of these bases were reiied on, she could have been liable in
toit. ilorecver, the Attorney General who appeared for her in
certiorari proceedings where the notices were guashed;

(see Suit Nos. F-¢4/07 ana 88/37)is thie principal legal advisor
to the Government and if she was not advised to withdraw the
notice, the fault lies with hin.

it is convenient to set out the relevant part of the

order Panton tendered to secure his release from the clutches
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of the immigration officers -
" 1T XS HEREbY ORDERED:~

1. That the application fcr an

Order of Certiorari be granted to

guash the Notice and/or Orces of

the Commissioner of Income Tax

purporting pursuant cto Pacrt IiI of

the Second Schedule te the income

Tax Act to restrict the Applicant,

Donala Panton from leaving the

+3lana.”
it shoula also be noted that the following day, 19th of January,
1966 from the same panel, (Zacca, C.J., cingham & Ellis JJ.);
Panton secured an order of certicrari guashing his income tax
assessments and an order of mandamus instructing the Commissioner
to hear Panton's cbjections toassessments made on him. These
were remedies in public law.

In the light of those orders; the obvious course to take

was to secure redress in private law, foi deprivation of
liberty and for any financial loss that would have been sustained.
An action in tort against the Comnmissioner of .income Tax and
the Attorney General, under the Crown Proceedings Act could have
been instituted. Instead of this straightforwaird course which
could have been taken up to LOth November, 196Y% without any
procedusal objections based on the Public aAuthorities Protection
Act, Panton on the 1Sth December, 1929 invoked the original
jJurisdiction of the Zupreme Court pursuant to section 25 of the
Constitutcion in the Consticutional Court. The ground was that
his fundawmental rights and freedoms protected by sections 15 and
15 of the Constitution had been breached. Even so it would have
been an act of prudence to file the alternative claim in tort as a
protection,; a procedure well known to lawyers, even when there
are negotiations with good prospecis of an agreement. The

Attorney General was named as the sole respondent to this

constitutional motion and a feature to note was that there was no
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affidavit in response by him to Panton‘s allegations. One

allegation is paragraph 10 of Panton's affidavit which reads

as follows =

"16. That by the 24th day of October,
1688, I had fully paid up all the
inceme Tax that was due to be paid by
me as shown by the said Capital
btatements and Returns for the

relevant Years of Assessment and that I
do not owe the Government of Jamaica
any income Tax."

Here also is the letter which Panton's lawyers received from
the Chairman of the Revenue Board -

“The Registrar
Revenue Court
4 Camp Road
Kingston 4

re: R.C.A. No. 2 of 1986
Donald Panton v. Crown

The Commissioner of Income
Tax has been advised to discontinue
the assessments, the subject matter
of this appeal.

Consequently, the Appeal which is
set down to be heard on the 24th to the
26th ot October, 1936 will not be
opposed by us.

C.C.: Clough, Long & Co.
6l Harbour street
Kingston

Mr. Panton continues his narratcive thus -

"l11i. That on the 21st day of October,
1988, my attorneys-at-law received a
letter from the Revenue Board, conceding
my appeal; that there is now produced
and shown to me and marked 'DP9' a copy
of the said letter so that on the

24th day of October, 19868, when my
appeal came up for hearing, it was
allowed as the Commissioner of Income
Tax had conceded that the said Assess-
ments were ultra vires the Income Tax
Act; but that the Commissioner of
Income Tax has not withdrawn the said
Notice of kestriction. Thac the
Commissioner of Income Tax has since
appealed against the order of the
Revenue Court; That there 1s now
prouduced and shown to me and marked
'DP10’' a copy of the said appeal.”
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On the other hand, in the Constitutional Court, there
was a significant admission from the Attorney General and it is
best to quote it. At page 7 of ithe reasons for judgment it is
recorded that -

"eesessdMr, Wilkins, Counsel for the
respondent is not seeking to deny that
the applicant was detained by the
lmmigration Officers and therefore
hinged his submission on the absence
cf any constitutional prctection

for the right to travel abroad.”

The inference is that from the outset of these proceedings, the
Attorney General has admitted that there was an infringment of
Mr. Panton's rights, but that the Constitutional Court was not
the appropriate forum in which to resolve it. This perhaps
explains why there was no affidavit in oppesition.

Despite this cogent submissions the Court (Ellis, Langrin, S
Smith.JJ.) granted Panton three of the declarations_he had sought
and they were as follows -

"1, A DECLARATICH

(a) that notices of restrictions
issued on the Znd day of June
15¢7, and/or the 2Znd day of
Hovember 1987, by the Commissioner
of Income Tax are null and void
and of no effect;

(b} that section 13 anua 15 of the
Constitucion have been
contravened i1n relation to the
applicant in that he has been
deprived of his personal
libercy by the issuing of the
said notices of restriction;

(c) that the applicant is entitled
to compensation for the
contravention of his constitu-
tional rights.

2. AN ORDER

(a) that the applicant’s name be
cemoved from the list of persons
who are restricted from leaving
the 1island without the permission
of the Commissionex of ilncome
Tax in relation to assessments
for the years 1%l - 1989 1inclusive;
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" {b) that the assessments of
the said compensation be set
down for assessment in Open
Court;

(c) that the Kespondent pays the
costs of these prcceedings.”

The Order of the Court was unusual in that declaration and order
granted expressly and impliedly at 1 {(a) and 2 (a) was otiose.
The notice of restyiction was already guashed in cerciorari
proceedings before (Zacca, C.J., Bingham and Zllis JJ.) on

19th January, 158¢ and as a consequence the Stop Order against
his name shoula have been removed. .n lawyer'‘s language the
issue was res judicata: see Privy Council Appeal No. 20 of 1985

Endell Thomas v. Attorney General of Trinidad delivered

1ith Uovenmber, 1590,

Under Kkules of Court periaining to judicial review
introduced in 1576 in England damages could also be claimed
and this useful reform may no doubt be introduced in our revised
Civil Procedure Code. The English rules were later incorporated
in a statuce The Supreme Courtc act (U.K.) 1981,

Langrin, J secms to have had wiser second thoughts on
this declaracion and order at L (a) and 2 {(a) for in the reasons
of the Court subsequent te the judgment, he wrote at page 20 -

The failure of the Comuissionex
of Income Tax to remove the notice
of restriction from the Stop List
subsequent to January 1O, 1588 when
the notice was quashed by the
tupreme Court which prevented the
applicant from leaving the island
was an unjustified and arbitrary
abuse of power utterly devoid of
fair play in action.”

since false imprisonment and abuse of power are torts adverted
“0 in this passage, 1t was odd that the force of the Attoraey
General's submission was not realised. To repeat it, it was
that Panton had adeqguate means of redress under othec law. The

cral judgment ané the Order of the Courtvere hunded down on the
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26th of January, 1989 while the ireasons were delivered on

27th January, 1989. The inference must be that the decision

of the Court may well have been different if the judgment had
been reserved. That the Court considered that remedies were
available, is evidenced in another passage on page 1Y where it
was held that because of "peculiar circumstances" section 25 (2)
of the Constitucion was nct applicable.

To understand the force of the Court's acknowledgement,
it must be recalled that the proviso to section 25, is the
constitutional reference to adequate remedies under other law,
wihich precludes constitutional redress. if therefore there
were “peculiar circumstances" in this case which made constitu-
tional redress imperative, the Supremwe Court ought to have
referred to then.

The Court refused te grant a declaration that section
lo of the Constitution was breached and the basis on which this
was done was set out at page 55 of thie record in the oral
judgment. It reads -

“3. The applicant cemplains that hais

cight under section 16 of the Constitu-

tion is contravenea. Upon an

examination of the section we find that

the section deals only with freedom of

movement inside Jamalca and does not

afford any censtitutional protection

to somecne leaving Jamaica."
In the written reasons, Langrin, J again said that section i¢
of the Constitution could not aid Panton.

Since the Courit granted Panton one of the declarations
he sought and refused the other, the Attorney General appealed
agyainst the order which declared that Panton was deprived of
his liberty pursuant ito section 15 of the Constitution, while
Panton in turn has appealed against the refusal to grant him a
Geclaration that his freedom of movement pursuant to section 16
of the Constituticn was contravened. Panton instituted the

first appecal so it 1s appropilate tc commence with it.
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The Panton Appeal

As the Attorney General filed no affidavit in response
to Panton, this Court must accept Panton's affidavit and examine
the issues cf constitutional law in that context. As to the
circumstances which led to the restriction on his freedom of
movement, here is his procof at page 12 of the record -

“12. That on the 1llth day of November,
1288, I was about to board an aeroplane
at the lorman Manley Airport for a flight
abroad on the Lusiness of one of my
companies; that I was detained by
immigration Cfficers, servants and/oxr
agents of the Crown, for aboui 3/4
hour; that i was informed by them that
the reason for the detention was that
there was currently a Notice of
Restriction against my leaving the
lsland and that my name is on their
list of persons who are restiicied

from leaving the iIsland without the
permissiocn of the Commissioner of
Income Tax. That I was not released
until 1 produced a copy of the Order

of che Court. That as a result I
suffercd great anguish,; inconvenience
and embarrassment.”

7o understand the implications of Panton's allegation; it is
necessary to take into account Panton's complaints that the
notices of restriction of 2nd June, 1587 and 3rd June, 19E&95
confined him to Jamaica unless he was granted permission by the
Commissioner of Income Tax. The combined effect of the notices
of restriction and the stcp ovder, he claimaed deprived him of
his fundamental liberties and compelled him to incur expense.
Here is how he advanced his complaint and claimed cumpensation
in his affidavitc in the Court below -

“3. That on the saicd 2nd day of

June, 1987, 1 was also served with a

Hotice pursuant to Part IL of the

Second Schedule to the lIncome Tax Act

preventing wme from leaving the Island

unless I had in my possession a

letter from the Commissioner of .Luccome

Tax (the Commissioner) stating thac

i did not owe any income tax or that

1 had made saticfactory arrangement
for the payment «©f income tax payable
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"pby me. That there 1is now

produced and shown to me and marked
'DP2' a copy of the said Notice

of Restriction.

4. That as a result of the said ‘
Wotice of Restriction I was unable to
travel freely from the island to
conduct the affairs of my several
companies in consequence of which they
suffered loss and damages. By letter
dated the 28th day of August, 1987,
addressed to my Attorneys-at-Law,
Clough, Long & Company, the
Commissioner sent my said Attorneys-
at Law a standard format of Guarantee
issued by her department to enable me
to make satisfactory arrangements
guaranteeiny the payment of income

tax payable by me for the above- |
mentioned years of assessment and f
assured my said Attorneys-at-law

that when the duly stamped lnstrument

of Guarantee was received by her

department, 1 would be permitted to

travel. That there 1s now produced

and shown to me and marked *‘DP3A'and

‘DP3B' a copy of the said letter and

Guarantee.

5‘“120 R R R B L I

13. That by reason of the matters
aforesaid i have been deprived of my
personal liberty and/or freedom of
movement and/or right to travel freely
out of the iIsland and have suifered
loss and damage and have been put to
great expense:

PARTICULARS

{a) Loss on investments $4,000,0600

{b) Cost of guarantees $ 427,500

{(c) Accounting Fees $ 50,000

(d) Legal expenses $ 300,000
§4,777,500."

It would have been a grave defect in our legal system
before 1962 if it did not provide redress for such serious
allegations if they were proven. The Crown Proceedings Act and
the law of torts have always provided adeqguate means of redress
for such wrongs. It was one of the areas wherce exemplary

damages was and is still obtainable. Because the appellant's



-34~

case, as presented, 1gnored the remedies for false
imprisonment and misfeasance in public office; Mr. Grant was
compelled to argue that the 1954 income Tax Law, anexisting
law} contravened fundamental rights and freedoms ¢nshiined in
section 16 of the Constitution., Further, it was said that the
15971 Amendment tc the 1954 Law was also in breach of the

said section 1v. On this interpretation of the Constitution,
it was argued that section 4 (1) of the Order in Council
obliged this Court to "harmonise"” the principal Income Tax Act
and its amendment to the provisions of Chapter 1il of the
Censtitution. It was further contended that since there wus

a failure to carry out thet harmonisation, the notices of
restriciion ané the stop order were in contravention of Panton's
freedom of movement to leave Jamaica in the pursuit of his
business ventures.

The material part of his motion pertaining to the
notices of restricticns and sections 13 and 16 of the
Constitution will be cited. These notices had already been
quashed in certiorari proceedings c¢n the basis that the tax
assessments were null and void. This clain goes furtiher and
challenges the constitutional:ty of the legislacion imposing
the restrictions. Cuch a claim emphasises that Panton's
fundamental rights were infringed and on that basis there were
financial claims for compensation. If the Commissioner of
income Tax acted under statutory powers, which was in
contravention of the Consticutioun, then Panton's case would have
been water-tight. These claims must now be considered.

sections 13 and 106 of the Constitution in so far
as is material read -

"13. VWhereas every pevrsoun in
Jamaica is entitlea to the fundamental
rights and freedoms of the individual,

that is to say has the right, whatever
his ruce, place of origin, political



“upinlions, colour creed or sex but
subject tou respect for the rights and
freedom of others and for the public
interest, to each and all of the
following,; namely;

{a) life, liberty, securicy of
the perscn, the enjoyment
cf property and the protection
cf the law

(b) L L L L B D B L I L B B L B O

(c) L L L L R I R N R R

iLhe subsequent provisicn of this chapter
shall have effect for the purpose of
affording protection to the aforesaid
rights and freeucms; subject Lo such
limitaticons of that protection as are
councaline¢ in tchese provisions being
limitations designed to ensure that
the enjoyment of che said rights and
freedoms by any individual does not
prejudice the cights and freedoms of
others or the public interest.”

it 1s clear fiom this preamble that if the liberties accorded
to the incéividual in section 13 (a) of the Constitution are to
be secuied in an ordered society wich good government, that such
a Government weculd have duties for making laws and authorising
its sexvanits L¢ impuse restrictiongso that others tou may enjoy
equal rights. Acditicnally the public interest would have
to be recognised and protected.

a8 for section ib which ceuls with that aspeci of
liberty pertaining o freedom of mouvement, the relevanc

paie reads as follows -

"16. (L) No person shall e
depiived of his freedom
of’ mevement- and for
the purposes of this
section the said freedom
means the right tc move
freely throughout
Jamaica, the right to
reside in any part of
Jamaica, the right to
encer Jamaica and
immunicy from expulsion
from Jamaica.
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" (2) Zny restriction on a

person‘s frecdom of

movementc which is

involved in his lawful

detention shall not be

held to be inconsistent

with or in contiavention

of this section.”

it must be stressed as Mr. Campbell argued that freedom

of mcvement is defined with precision. 7The piovision states
that freedom means the right to move freely throughout Jamaica
and this must mean c¢he land and territorial waters and the
air-space. also the vight tc reside in any pare. of Jamaica be
it in Kingston or Poitland, the right to enter, and this means
chat those in Jamaica as contemploatead by the preamble nave a
right to re-enter when they have departed. Further, once in
Jamaica there cught to be o expulsion. The State's duties
are set out in section ¢ (3) and these sub-sections authorise
the state to make laws restricting freedom of movement under
various heads. It will be sufficient to name two defence and
public safecty. Comparison with fundamental rights provisions
in other Constitutions is always useful. However, in the
examination of cases based on those Const:itutions, caution
must be exercised as although the structure of government
may be similar, the words delimiting public powers and thcse
enshr.ning rights may be markedly different. Take the case
of section 14 of Guyana Constitution. It expressly guarantees

“the right to leave Guyana": see Ramson v. Barker & Anor.

{1982) 30 W.I.KR. 133 at 203 so that case is not germane to

sclving the ins.ant problem. Nor 1s Jamakana v. Attorney

General & Anor. (1983) L.R.C. (Const.) 509 which relates to

the consiyuction of section 14 {(l) of the Solomon Islands
Constitution. For in that Constitutioun, although
section 14 (1) is 1cencical to section ilu (L) of the Jamiican

Constituiion, the sub-sections have significant differcnces.
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Daly, C.5. puus it thus at p. 573 -

“essease.However in paragraphs {a),
(b) and (g) of subsection (<) of
secvion 14 there are included
circwastances in wiilch a law may
restrict & right to leave Solomon
+slands apnd, reading that section
as a whele, in my judgment thc
‘cight to move freely throughuut
Colcmon islands' must include

& right to bcard a vessell or
alrzcraft which will cross part

of Sclomen Islancs to reach the
frontiers and ciross them.”

what was the law whicn zuthorised the Commissioner of

Income Tax cto impose a notice of restriction on Panion. It
was contended on behal:r of 1. Panton that the only way to
determine this wus to examine the 1554 income Tax Law to
determine its status subsequent to sugust 196< when the
Censtitution and in particular section 4 (1) of the Ordec in
Council was in force.

What was the effect of section 4 (1)

of the Jamaica Constitution Order in

Council 1962 on:

(a) Paragraph 4 (1) of the First Scheaule to
Part [I of the income Tax Law, 1954

o

(b) The income Tax (samendment) act, 19707
(A) The gist of Panton‘s complaint was the invalidity of
Income Tax Law (1954 and i1ts amendmenc of 1970. It was contended.
that the zlteraticn of the legal syscem intrQduced by
section & of the Grder in Council was crucial, so this Ccder
nmust be examined. 1t reads in so far as is material -

“4.,—(1l) &»ll laws which are in

force in Jamaica imwmediately befere
the appcinted day shall (subject to
amendisent or repeal by the authority
having power to amend or repeal any
such law) continue in force on and
after that day, and all laws which
have been made before that day but
have not previously been brough.
into operation may (subject as
cforesaid) be brought into force,

in accordance with any provision

in that behalf, on or after that aay,
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"but all such laws shall, subject

to the prouvisions, of this section,

be construed, in relation to any

pericd beginning on or after the

appointed uway, with such

adaptations and nodifications as

may beé necessary to bring them into

conformity with the provisions of

this vrder."

The changes in the Jamaican Constcitution since 1944
were by way of organic growth. There has been continuity in
our constitutional develepment since then. This pattern of
ordered change is reflected in section 4 (1) cof the Order in
Council -~ The Order - as it provides for the continuity of
existing laws as well «s providing that the legislature oxr
other aucthority can repeal and amend such laws. 1t recognized
that with the new nomenclature accordea to many officers ox
institutions, il would be necesssLy to construe the exisiing
laws with modifications and adaptations &s would be necessary to
bring them in conformity with the provisions of the 1982
Constitution. These exzxisting laws modified and adapted remained
part oI cur legal system.

There 1s a Jdistinction in the Order wetween
adaptation and modificatiun and repeal and amendment. The
power to repeal was made explicit and if there was an cuend-
ment, such amendmeni must be in conformity with utihe new
constitution in form and subscance. inscfar as an amnendmenc
was concerned, that would be governed by section 2 of the
Consiituticn. &s for laws subseguent to the appointea day,
the Constitution was the supreme law and amendmencs to exisiing
laws would have to yield to the suprewacy of the Censtitution.
section Z reads -

2. subject Lo the provisions of

secctions &Y and 5¢ of this

Constitucion, if any other law is

inconsistent with this Censtituticn,

this Constitution shall prevail

and the cther law shall, tce the
excent of the inconsistency, be void."
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This approach is borne out by section 4 (2) (a) of the Order

which reads -
'4.—(1) I L E E E R EEEEE

{2) Without prejudice Lo
the generality of the preceding
subsection, in any law which
continues in force on and after the
appointed day or which, having beern
made before that day, is brougiht
into force oun or after that day,
unless the context otherwise
requireg—-

la) references to the Governor
shall, 1n relation to any
period beginning on or
after the appoinced cday, be
construed as references to
to the Governor—-General;™
This is an example of modGification and adaptation. 7There ave
other exumples in sub=-sections (b), (c), (d), (e), (£), (g},
(h). 7The emphasis on adaptations and wodificacions is
reiterated in section 4 (5) (&) which reads as follows -
“{%) (&) 'The Gouvernor Guneral nay,
by Order made at any time within a
period of two years commencing witi
the appointed deay and published in
che Gazette, make such adaptations
and modificacions in any law which
continues in force in Jamaicé on
ana after the appointed day, or
which having been nade before thatl
uway, 1s brought into force on or
ufter thav day, «s appear to him
tu be necessary or expedient by

reason oif anything contained 1in
this Craer.”

One example of this is the Constitution (Variacion cof Existing
instruments) Ocder 1964, 1964 Proclamations Rules and
Regulation Jamaica Gazetr= Supplement page 545 where in
paragraph 3 there is a general edaptation or modificacion of
all laws so that Minister should replace the word Governor-
CGeneral and Covernor-General in Council. in section 3
Governor-General was to replace Governor. A fucther example
referring to a new office - The Director of Public Frosecuticns

which took over the criminal jurisdiction of the Attorney



General is section 4 (5 (b). That sub-section reaas -

"(b) (a) L B I I I I
{(b) Without prejudice to the
generzlicy of paragiaph (a) of
this subsection any Urder made
thereunaer may transfer to the
birector of Public Prosecutions
any function by any such law
vested in the Attorney General."

The nub of Mr. Crani's submission was that it was
obligatory for an adaptetion and modification exercise pursuantc
to section 4 (1) of the Order, to be carried cut to bring the
laws 1in force - in this case the Income Tax Law, 1954 in
conformity with section 1u of the Constitution. 1n his submission
however, adaptation and modification hal the same effect us
amendment. Paragraph 4 in Pari Li 1954 Income Tax Law was Lhe
legislavion impugned. in so far as macerial it reads -

"4 (1) osubject to the provisions of

paragcaph (2} cf this Rule no persson

shall leave ovi attempt to leave the

islanc¢ nor shall any ticket; voucher

or other document enticling any

person to leave the island be issued

to such person unless such person has

«n his possession a certcificate duly

signed by or on behalf of the

Commissioner of Income Tax certifying

that sucih person -

(a) does NoL Oweé any 1ncome tax; or

(L) has made satisfactory arruange-

ments for the payment of any
income tax payable by him,”

There was nothing in tne income Tax Law which was in force
until it was amended in 197U, which required adaptation and
modificaticn because section iv of the Constitution is specifically
governed by section Zo (8), and ithis lates section precludes
any challenge to a law in force pertaining tce Fundamental

Riglits enshrined zin Chapter ii..
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That section reads -

“(2'\,:’_(1-7) D I T R T

(¢) HMNothing contained in any

law in force imnediately before the

appeiniced aay shall be held to be

inconsiscent with any of the

provisions of this Chapter; and

nothing done under the authority of

any such law shall be held to be done

in contravention of any of these

provisions."”
Section 26 (&) of Chapter 1ii of the Constitution creates a
special :regime with regurd tou laws relating to fundamental
raghts. it 1s prospective, because the presumption was that
cnose righis were already enjoyed by the people of Jamaica.
Chapter i1ii was entrencued to prevent those rights from being
abridged in the future by the btate. It did not have a
rewcuspective effect. Egually section 4 (1) of vihe Osder in
Counc:l, which daeals with “"adaptations and modifications” of
"existang law”, does not touch "laws 1in force" which deal with
fundamental rights and freedcms. 3Section 2u (o) cieates an
irrebuttable presumption that such laws do confeorw Lo Chapter il

and if any law dves not, it can be awendec by tlie legislature

(sec Baker v. The Queen (i%75) a.C. 774 and the subseguent

amendment to secticn 29 of Juvenile Act). £ such a law is part
of the common law then the Courts may attend to it or, depending
on the crrcunmstcances, leave ils reform to the legislacure.

(B) . Is Section 21 of the Income Tax

(Amendment) Act 1970 ultra vires
Section 16 of the Constitution?

it is nccessary te emphasise thati; 1f there was a
constitutional guarantee to leave Jawmzica, it would have
expressly been included in section 1o of the Consticution as
indeed it was 1n the constitution c¢f Guyana and Solconon iIslands
and seems from Jamakana (supia) in Kiribati and Fiji. It was

therefore not cpen to tuis Cousrt to infer what the fianers



of the Consticution excluded. Further, there were no words

from which an implication could arise. See Stone v. R. (1980)

I W.i.R. 870 where there was an unsuccessful atiempt to infer
that trial by jury was entrenched in scection 20 of Chapter il
of the Constituction. The frawmers of the Constitution omitctied
to include such a gvarantee and it would be ccnstitutionally
impertinent for this Court wo incorporate such a provision under
the guise of interpreting 1t. What is permissilble is to
examine the legislacive provisions ana if a fundamental rignt
1s curtailed and the matter is brought to tha Court Lo exanine
how the wrong can be redressed. The legislative powers is
conferred by seccion 42 (1) c¢f vhe Constitution to "muke laws
for the peace, order and good government cf Jamaica” "subject
to the provision of the Conscitution.® OSection zi of the Income
Tax (Amendment) Act amended a law in force. That law in force
was protected by section 26 (9) (&) of the Constitution.

Apart frem lawe in force dealinyg with fundamental
righis and freeaoms, the Constitution is supreme over cocher
laws. GSection 2 of the Constifutioun states this supremacy.

2. vubject to the provisions of

secrions 49 and L0 of this Constitu-

tion, 1f aZny coither law is inconsistent

with thais Constitution,. this

Conscetution shall prevail and the

other law shiall to the extent of the

inconsistency be voida."
The importance of this scctivn 1s that it runs counter to the
submission thac it is necessary to consider the repealed section
in conjuncticn with the amendment to Getermine whether 1t
complied with Chapter I of che Constitution. Even if this
amendment were .nvalid, the valid part of the Income Tax act
wculd be retained and che invalia part be severed. Section &
has a severance clause built into it, by the words "tou the
extent of Lhe inconsistency be voic."” If wnat remains after

the inconsistency is struck down 1is valid and :seflects the intent
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of the legislacure it will remain enacted law. This was the

approach in Hinds v. The Queen (i577) a.C. 195 where part of

the Gun Court isct was severea and the remaining sections left
intact.

Ic is now appropriate to turn to section 2u (9) of the
Constitution since the Principal income Tax Act and its 1970
Alicndment i1s being considered. That section reads -

“{9) For the purposes of sub-
section (&) of this secticn a luw
in force immcdiately before the
appointeda day shall be dcemed not
tu have ceased to be such a law by
ceason only of—
(a) any adaptations or modifica-
Ltions made chereto by ox
under section 4 of the
Jamuica (Constituvion) Order
in Council, 1Y¢Z, cx
(b) its reproducticn in identical
furm in any consclidation
or revision of laws with orily
such adaptations or modifications
as acre necessary or expedient
by reascn of its inclusion in
such consolidation or revision."
A featuie Lo note is that this subsecticon implicitly acknowledges
that "existing laws" vf secvion 4 of the Order in Council and
laws in force"of Chapter L1i are tne laws befere the "appointed
day." The existing laws are to be “adapted and modified® to
the new legal systen. 7The laws in force dealing with
fundamental rights and freedows are presumed to conform to
Chapter 1ii provision and therefore cannot be challenged in
the courts on the grounu that they dc not so conforni.

Tc demonstrate the significance of the "amendment" or

"repeal® of section 4 of the Order in Council, it 1s necessary

to set out the amcendmeni centained 1n section 21 of the

income Tax (amendment) Act.

"l The First Schedule to the
principal Law 1s lhwereby awended by
repealing Rule 4 in Part ii thereof
and substituting thereof the following



"Rule—

4 (1) if che Ccrmissioneyr
thinks fit he may serve on any
person a rnotice requiring that he
shall not leave the Island unless at
the time of leaving he has in his
possession a certificate issued by or
on behalf of the Commissioner within
cthe precedinyg ninety days stating
that he—

(a) does not owe any
inccne tax, or

(b) has made satisfac-
tory arrangements for
the payment of income
tax payable by him....".

This is maikealy different from Rule 4 in Part 11 referred to
previously in the 1954 income Tax Law. Since there was no
funaamental right ensirined in scction 16 to leave the I.sland,
this is permissible legislation. The legislature was careful
to provide the defauliing taxpayer with all the information he
required to settle his tax. Section zZ1 (Z) sgeads -

" (2) On the application of any
person un whem a notice unuer paragraph
i1} has been served, the Commissioner
shall issue to him within thirty days
after ithe date of the application, a
noticc of assessment in respect of all
income cax that will be duc by him at
the date of his intended depariure from
the Iisland.”

Sanctions are provided in the criminal law by seciion Z:i (3)
ahich reads -

3) where a notice has been
served on a person under paragraph (1},
and 1t has not been withdrawn by a
further notice served on him by the
Commiss.oner, that person shall, i1f he
leaves the Island in contravention of
the notice, be guiliy of an offence
and liable on summary conviction to

a fine not exceeding fifty dollars ou
to a term of imprisonment not
exceeding three months, or to both.”

Further, section 21 (4) gives tu Irnmigration Office:s, members
of the constabulary Foice, the power to detain for & specific

period.



I find that the restriciions on leaving Jamaica are
permissible. It is four the legislatuie to make such
provisions and £0 a notice of restriction from leaving the
island and direcuions for a stop order tou enable the
Imaigration Cfficer to know those whoe can e lawfully detained
are within the scope of the Income Tax Commissioner‘s powers.

Are the authorities in accord with

(a) the contention that the income
Tax Law in force in 1952 did not
regquire adaptation or modification
pursuant to section 4 of the Order
in Council to make it conform with
the Constitution?

and that
(b) section 26 (8) of the Ccnstitution
precluded a challenge to the Income
Tax Law on the ground that its
provisions contravened section 16
of the Constituticn?
(a) Mr. Grant has helpfully brought to our attention

numerous auchcricies and an actractive article —~ “When is an

Existing Law Saved" Public Law (197¢) by Francis ilexis which

have proved mesc useful. The firsc authority was Kanda v.

- . . o , oo
Government of Malaya (1%02) &.C. 322z. 1In the Malaya constitu-

tion there 1s a marked difference in the saving clause which makes
it inappropricte Lo compare it with the Jomaican Constitution
in this regerd. The differencces are ewuphasized in
Lerd Denning's copianson. o0 p. 333 he said -
"eessThere are claboerate provisicns

for medificativn contained in
acticle 162 which run as fcollows:

"lov2 (1) vupject to the
tvllowing provisicn cf this
article.....the existing laws
shall.....continue in force on
and after Merdeka Day, with such
nedifications as may be nade
therein under this aiticle.....
The Yang di-Pertuan igong nay,
within a perivd of wwo years
beginning with HMerdeka bay, by
ordexr iwake such modificaticns
in any ex1sting lov...eees..
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“as appear e hil necessary

or expeaient foi the purpuse

uf Lringing the provisions cof

thet law into accouid with the
piwvisions of this Constitution.....
any Couurt or tribunal applyiny

vhe provision vf any existing law
iwhich has not been nudified on cor
afrer FMerdeka Day under this
urticle cr uvtherwise) may apply it
with such mcdification as may be
necessary to bring it into accoxd
with the piovisions ci this
constitution., In this article
mudificacion includes amendment,
adaptation, and repeal.’ *

It was againsc what background of tnese wide provisions
chiac inspector xenda could and did legitimacely claim that he
could only be dismissed by The Public Service Commission and not
by the Commissioner of Pulice whe had the power to dismiss before
indaependence DRay.

in Attorney General of St. Christopher, Nevis and

Anguilla v. Reynolds (i979%) 3 all E.R. 131 thce Privy Council

had tu decide on Lhe status of an existing law which by sectioun 103
cf the Constituticn stated that existing laws "shall as frum the
cummencement of this Constitution be construed with such
modificaiion, adaptacicn, gualifications and exceptiuns as may
bring them invo conformity witch this Constituticon." In view

of this peremptorycrder, the cexisting Leeward Islands (Emergency
Powers) Order in Council of 1559 was construed so as Lo conform
with the Fundamental Righus provisicen in the Counstituticn. it
must be pcinted cut cthat there was no reference in the opinion

of the Board to a clouse similar te section 2¢ (8) of che

Jamaica Counstitution as a specific saving clause, concerned with
pruvasions contained in laws 1n furce which cannut be scrutinized
te see if they may have cffuended Chapter 111 provisions relating
to Fundemental Rights and Freedums. Iuv secems thal in the

oLl. Christopher Qunstitution, the law in fuirce must be construed
vo conform with all the previsions in the Constitution. VWhile

in Jamaica, the counstructicon which 1s appropriate co che words
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of both saving clauses caken together, is ithac "amendment and
repeal” by the legislature is necessacy Lo biing laws presumed
to be in conformity with the Constitution if they are not in
actual conformity. In any.event, these laws in force which
pertain co fundamenial rights and freedums will noi be declared un-
constitutional because of the effect cf section 26 (8) L1f Chey
remain unamendea. Those laws in force; which dc not pectain
to Chapter I[1I, and reyuire adaptation and modification
provisions are coveied by section ¢ of the Order in Council.
Conscruccion by che Courts will be sufficient to bring them
into conformity.

To reiterate, 1mplicit in the Jamaican Constitution
development is the process of organic growth. 7Thus it was left
to the legislative and executive oxrgans, the power Lo repeal
and amend so as tc conformv while in St. Chiistophier the
fundamental change was toc be cffected by the Constitution itself
and no laws were spared from the reach of the Constitution.
Although the relevant St. Christopher constitution was not
availaple, clie comparison between the consti.itutions is likely

to be correct as in Eaton Baker v. R (1975) 2 W.L.K. 463 such

a point would not have escaped a boara consisting of

{Lord Diplock, Lord Simon, Lord Crouss, Locd balwon and

Sir Thadders McCariny), Further, the Board in Reynolds had
Lord Salwon and Lord s5imon as memnbers.

To summarize the situation, the exisiing laws must be
interpreted to conform wicth the Constitution. Wnere they
cannot conform after adaptacion or modification then sucin
provisions will be declared invalid if unawmended. & special
regime 1s however created for laws in force whose provis.ons
pertain to entrenched fundamental rights and freedoms. They

were presumed to have been made in accordance with Chapter IiI
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provisions and where the presumption was not borne out they
could not be challenged in che Court. However, they could be
amended and repealed by Parliament to conform. On this aspect,
therefore, these cases are not in Panton's favour as was
submicced by Mr. Grant.

J.S. Olawoyin v. Commissioner of Police (.Y¢l)

All N.L.K. 203, was a case from the Federal Cupieme Court of
Higeria. The headnote al p. 205 shows botn the similarity and
difference between the (15¢0) HWigerian (Constitucion) Uraer in
Cuuncil and the Jamaican Censtitutional Instiuments. The

scope of the saving clause as regards the Supreme Court would
be the same although the wording is different. Here is how the
Surpeme Court is specifically treated in section 13 of the
Order in Council in Jamaica -

"13.(1) The vbupreme Court in existence
immedlately before the commencementc
of this Oraer shall be the Suprene
Court for the purposes of the
Constitution, and the Chief Justice
and other Judges of the bupreme Court
holding office i1mmediately before the
commencement oi this Order shall, as
from chat tiine, continue to hold the
like cffices as if they had been
appoinied theretc under the piovisions
of Chapter Vil of the Constitution."

Here is how the reporter's headnote disposes of the wWigerian
situation at p. 205 of {he report -

"{5) wection 3 of the liigeria
(Constitution) Order in Council,
i%cy, saves an existing law only
1f that law is in confoimitcy
with the Censtitution; and
section & of that Order saves
existing Courts only insofar
as 15 consistent with the
provisions of the Order.
section 55¢ being not in
conformicy with the Constitu-
tion, in so far as 1t puipciis
to provide for the sharing of
thie functions of the High Court
or its judges with other pcrsons,
1s to thaiL extent not saved by
section 3 of the Orde. as such an
exlsting law, and the iative
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"Courts appellate bLivision of the

dHigh Court as creaced by fection 59c,

being incounsistent wiih the

Constitution in so fai as it consists

in pait of non-High Court Judges, 1s

co that excent not saved by section 4

of the Order as such an existing

Court."
it 1s difficult co determine how this case would be helpful to
the specific point which has Lo be determined in this case
namely, does tne saving clause in the Oidez oblige this Court
Lo construe all laws in force and tTheir amendmenis so that they
coniform witn Chapter III provisicns. <f che saving clause
in the Crder hac the effect as submitted by Mr. Grant, what
would be the effect cf section 20 (&) of the Constitution
which on the face of ik, prokibits scrutiny of laws in force
on the appointed day to determine whether they were in

contravention of the fundamental rights provisionsin Chapter Iii?

Trinidad Island-Vide Cane Farmers' Association Inc. and

Attorney General v. Prakash Seereeram (i975) 27 W.1.R. 329 on

the other hand illuminates the issue to be decided. The
constitutional structure there is similar, so is the wording

and ithe issue to be decided resembles thav avhich is to be
decided in the instanc case. in Trinidad therce was an

anendment co the 1905 Ordinance which was reflected in Cane
Farmers Incorporation And Cess Act 1973(The act). It was
contended successfully that the 1973 Act was ultra vires the
Constitution and the headanote at page 330 accurately reflects the
relevant part of the cecision. IL reads as follows -

"{1i1) The 139C¢5 Act as amended by the
1973 ict is not a reproduction in identical
form of the 1905 Act included in a
consolidation or revision cvf the laws;
and the amendments effecced by the 1973
act are not by way of adaptation cr
modificacion to the 15%u5 act, but cffect
a substantial change in the mode of
imposition of the cess and an increase
in its quantum; and consequencly the
amendcd Act is not saved as an existing
law under s. 3 of the Constitution.™
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Bearing in mind that the saving clause in section 4 (1) of
the Order in Council in Jamaica is similar to section 4 (1)
of the Urder in Trinidad anu that section 20 (8) of the

Jamaican Constitution corresponds to section 3 of Tiinidad

Constitution, Haytali, C.J. had this to say at page 337 -
" I therefore pass on to censider
the two main questions in this appeal,
namely whether the 1965 Act as amended
by the 1975 hct cecntravened (a) the
applicant's freedom of association and
{(b) his right not to be deprived of his
property except by due process of law.

vefore dealing with these
questions it would be useful to draw
attention to the terms of s 2 of the
Constitucion. 1t prescribes, inter
alia, thaus

"Subject to the provision of
sections 3 {(which relates to the
saving of laws in force at the
comuaencenent of the Cecnsititucion)
4 (which relates vo laws passed
during a period of emergency)

and 5 (which relates to laws at
variance with CH1 of the
Constitution) no law shall
abrogate, abridge, or infringe or
auchorise tche abrogation, abridgement
or infringment cf any of the
righits and freedoms hereinbefore
reccegnised and declared.....'

The section goes on to particularise
acis which may nci be done by an ict
of Parlisament buc LY 1s not necessarcy
for piwvsent purposes to itemize then,

it is5 well-setrtled thal the object
¢f this provision is not to authorise
the scrutiny of any law in force at
the comuencament of the Constitution,
to detect whether it i1s consistent
with the human rights and fundamental
freedoms secured thereunder, but o
ensure that no enactment passed after
the commencement of Lhe Consticution,
that is to say, any future enactuent,
shall derogate from or infringe any
of tiwwse rights and freedons. Gcee
the cecisions of the Privy Council in
DPP v. Masralla (1967} 10 W.I.R. 299,
(1967) 2 &4ll E.R. 161, (1967) 2 &.C.
236, (1967) 3 w.L.R. 13, and especially
in De Freitas v. Benny and Others
(1975) z¢ w.i.R. 523, (1979) 3 W.L.R.
388."




The status of laws in force is governed by section 4 (1)
of both Orders which play a relatively minor role in the
construction of these and other laws with modification and
adaptation so as to bring them in line with the order.

For laws in force wnicu pertain to Fundamental Rights
and Freedoms, cnce the law is amended, 1L cannot be enforced
unless it conforms tc the Constitution. The irrebuttable

presumption of invalidity no longer applies. Thus in Seereeram's

case there were amendments so at.p. 333, Hyatali C.J. said -

“The use of the expressions ‘repro-
ducticon in identical form' and
‘inclusicn in such consolidation or
revision; ' fortifies m2 in this
conclusion. Wwhen read and construed
together as they should be, it will
be seen thaet their clear purport

is to preserve the validity of all
laws in force, if they are
reproduced without alteration and
included in any consolidation ox
revision of the statute laws.

To achieve thai cbject the words
'identical form' in the first
expression are employed to ensure
that the statute intended to be
reproduced found its place in

such consclidation or revision
without amendment or alteracion.
Hence the provision that adaptations
ana mocifications which were
necessary or expaedient to effect
1Ls reproductiun were not to be
regarded as awrendments or
alteracions thereto.”

This clear statement emphasises the distincition between
adaptation and modification from amendment. The first amay

be preserved even 1f it does not confoim with the provision of
the Constitution i.e. 1t is saved by seciion 25 (&) because

it deals with Chapter i1l provisions. 50 here is the

conclusicn at which Hyatali, C.J. arrives at p. 340 -
" For these reasons, i hold chat the
provisiouns of the 1965 Act as amended
by the i973 Act which require a suygar
manufacturer to deduct a cess from
the price at which the applicani sells
his cane to such manufaciurer are
inconsistent with s 1 (a) of the
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"Constitution in that they authorise
the deprivation of the enjoyment by
the applicant of his property without
the payment of compensation. it is
cherefcre a ueprivation without due
process of law and I so hold."

Phillips anu Rees JJ.4., were of the saue view as the

Chief Justice. There iz a passage in the judgment of Rees J.A.
which emphasises that che Courc did consiuer the effect of
section 3 c¢f tine Constitution together with seccion 4 of the
Order. AT p. 363, he sazd -

“in Beckles.. v. Dellamore (1965)
9 WiR 299, it was held that the
expression 'law in force' in s 3 is
to ve eguated with the expression
‘exlscting law’ in s & of the Order
in Council and both expressions
comprehend an enacument which by
reason of it3 own commencement prior
to the commencement of the Constitu-
tion had come into existence as a law
and which by reason ¢f its non-repeal
or non-expiry has continued to exist
as a law. In 196z when the
Constitution commenced the 1961
Ordinance was the only law in focce
relating to the Trinidad Island-vide
Cane Farmers' association and for the
1965 act to be saved by the provisions
of s 3 1t must pe a reprocuction in
icentical form of the L9061 COrdinance
in « conscliaation or revision of
laws."

To return to the point at issuz, seccion 21 of the

Income Tax (amendment) anct 1875 is the provisicn in issue and
1t does not offend section 1U of the Constitution it being
legitimate for the legisliature to impose restrictions on leaving
Jamaica for failure to settle outstanding amcunts with the
Commissiocnesr of Zncome Tax 1f there be in force, a valid
assessnent. This is pernissible becuuse freedom to leave Janaica
15 not & fundamental right enshrined in the Constitution.

(B) fThe role of section 2& (&) of the (onstituticn
in precluding a challenge to laws 1n force at the comaencement
of the Comnscitution to determine if they infringed fundamental

rights has been frequently stated by vhe Privy Council in cases
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from Jamaica and Trinidad. It 1s convenient ito citce

Eaton Baker & Anor. v. R. (1975) 23 W.L.R. 403 at p. 409 -

So in order to dispose of the
appeal i1t was necessavy for the
Board to decide the preliminary
guestion of law: whether lasralla’s
rights were governed by s. <0 (&)

of the Constitution or by the

conmon law rule. Upon his preliminaxy
guestion Lord Devlin, whc delivered
the opinion of the Board, said ithis
about the effect of s. <6 (8) of the
Constitucion upon the applicability
of s. 20U (3).

* 7This chapter (sc. Chapter Iil
of which section 20 (¢) forms
partj...... proceeds upon the
presumption that the fundamental
righis wiich it covers are
already secured to the people of
Jamaica by existing law. The
laws in force are not to be
subjected to scrutiny in order cc
see whether or not they conform
o the precise terms of the
proteciive provisions. The
object of these provisions is

to ensure that no future
enaciment shall in any matter
which the chapter covers derogate
from the rights whici at the
coming into force of the
Constitution the individual
enjoyed.’ ©

The principle was reiterated in De freitas v. senny & Ors.

(1575) 3 W.L.RK. 388 ac 3%i wheie Lord Diplock saiu -
" 'Chapter i of the Censtitution

of Trinidad ana Tobago, like the

cerresponding cnapter iLL1I of the

Constitution of Jamaica (see

DPP v. masralla (i%ol) 2 AC 23&,;)

pioceeds on the presumption that

the human irights and fundamencal

freedoms that are referred tu in

sections 1 and Z are already

secured tc the people of Trinidad

and Tobagc by the law in force

there at the commencement of the

Constitution. section 3 debars

the individual from asserting

that anything done tc¢ him that 1is

authorised by a law in force

immediately before August 31, 1962

abrogaces, abridges or infringes any

of the rights or freedoms recogynised

and declared in section 1 ox

parcicularised in seccion 2.' "
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whien the presumprvion is rebucted, that is to say, a
law 1n force purports to contravene Chapcer iili provision,
it is noc for the Court to amend or repeal those laws. That
would be for Parliament. This is in keeping with our organic
growth which has been a characteristic of osurs constitutional
developnent.

‘The tirue constitucional :ole of the judiciary is to
interpret the Conscicution and statutes and apply and develop
the common law. To go oucside those.functions would be contrary
to the Constitution, designed as it was, on the principle of the
separation of judicial power from that of the executive and of
Athe legislacure.

Be 1t noted however, that since it nas been decided
that section 2. of the Income Tax (Amendment) act could not
be saved by section 26 (¢) of the Constitution as it 1is
subsequent to 1902, and it is not to be iound in a codification
or revision so as to be saved by section Zu (9), then iiL must
not be in contravention of the Const.tutlon. «&s iv does not
so contravene, chat concludes the discussioun on this aspect
ot the macter.

The upshov of all ihis is that i am i1n agreement with
tne {onsticutional court in refusing Lo grant Panton a
declaration that his right to leave Jamalca was ensirined in
seciion iv of che Constitution and conseguently there can be
no conteniicn that seccion 21 of the income Tax {awendment) Act
was 1n breach of that provision. also there is no rule of
construction which obliges this Court <o retiain from considering
the provision in the awendment on its own. .o was contended
en behalf of Panton that both the repealed paragraphs and the
awendment should be considered together to deiermine whether
they complied wiih section 26 (9) of the Constitution but such

a pioposition was untenable.
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The Attorney General's Appeal

Because the Constitutional Court found that section 15
of the Constcitution was bireached, they proceeded to grant
Panton the declarations he sougnt. it is helpful to examine
section 15 (1). It reads thus -

“15.—(1) wuo person shall be
deprived of his personal liberty

save as may in any of the following
cases be authorised by law—....".

Therc are three features which are to be noted. Firstly,
the word liberty appezrs in section 13 cof ilhe preanble so it
is reasonable to construe liberty as being covered by section 15
where the mairginal note is "Protection frcom arbitrary asrest
or detention" and "Proteciicn of Freedem of Movementi" in
section 16 which has been previously treated.

That this is the reasonable approach, can be szen by
examining the other frecedoms listed in seccion 13 (a).
There is "life" which is covered by section 14 where the
marginal ncte is, "Protecution of right to life,” then there
is "security of person" which is covered by section i7 where
the maiginal ncte is “Protection from inhuman ctceatment.”
Thereafter comes "enjoyment of property” which is covered by
section l¢, wheie the marginal noie is "Compulsory acquisition
of property" and concluding 13 (a) is the "protection of the
law" where the marginal note is "Provision tu secure ihe
protection of law.®

The pattern which emerges is that every marginal note
pertaining to i3 {(a) gives an accurate summary of the scope
and limitv of rights enshrined. This is of pariicular relevance
for a word of such wide impoit as libesty. Liberty in
section 15, therefcre, ought to be limiced to general area of

“Protection fram arbitrary arcrest anu detention.”



Courts of construccion now take a liberal attitude to

cross-headings of marginal notes and in Director of Public

Prosecutions v. Schildkamp (1471} A.C, 1 at <&, Lorda Upjohn

acknowledges that in sume cases they "control Liie meaning and
aibit” cf the section to which they refer. Lord ieid at p. iU
takes an equally liberal stance. Such an approach is even more

appropriate when consciuving a Constitution and that has been

the approach usea Lo censtrue section 15
Another approacnh winich illustiates the scope and limits

of pérsonal liberty contemplated in section 15 1s to examine

the case where it¢ 1s permissible to deprive anyone in Jamaica

of liberty. bpecause the Constitutional Court gave "liberty"

a wide interpretation, 1t is appropriate to set out the

circumstances authoriscd by law to deprive one of personal liberty.

These instances must give assistance how liberty in the main.__..

clause oughi to be construed. Sub-section (1) at (a) - (f) reads

as follows -
"15.—(41) No person shall be deprived
of his personal liberty save as may in
any of the following cascs be authcrised
by law—

{a) in conscquence ci his unfitness
to plead to a crimuwnal charge; or

(b in execution of the sentence ov
oraer of a court, whetier in
Jamalca or elsewhere, iln respect
of a criminal offence of which
he has been convicied; or

\c) in execution of an order ¢f the
Supreme Court or of the Court
cf aAppeal or sucn other court
as may be prescribed by Parliament
on the grounds of his contempt
of any such court or of another
couri or tiribunal; or

(aj In execution of the order of a
court made in order to secure the
tulfilment of any obligation
imposed on him by law; ox
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“{e) for the purpose of bringing
him before a couri in execution
of the order of a court; or

(f) upen reasonable suspicion of ais
having cormitted or of beiny
about to commii a criminal
offence;, Or.... .

The permissible instances where the state may ceprlve an
individual of liberty aire cuvered by section 1Y (1) ta) - (k)
Sub-sections (a) - (f); all refer to cases where the courtc
carries out 1ts ducies an the criminal or civil law by making
orders for the deprivation of libercy or where the police as
members of the execucive arrest or detain o take someone
to court to answer a criminal cliarge.
The instances listed in (g), (h) and (i) read as follows -
"{g) 1in the case of a person who
has not attaineu the age of
twenty-one years, for the

purpose of his education or
welfare; or

{h) for the purpose oi prevencing
the spread of an infectious
or contadgious disease; O

(1) in thc case of a person whe
is, oi i1s reasonably suspected
to be, of unsound mind, addicte
to drugs or alcohol, or a
vagrant, f{or the purpose or his
care or iieatment or the
proteciion of the comwuinicy; or...°t

These pertain to the welfare of wmincis,; 1instances wiere
deprivacion cf liberty is to prevent the spread of contagious
disease or instences where the person is of unsound mind,
addicted to drugs, a vagranc. These deprivations c¢f liberiy
are to protect ihe community. As for (j) and (k) they read
as follows =

"{3) fer the purpose of prevent.ong
the unlawtul enuey cf that pesson
into Jamuica, oxr for the purpose
of effecting the expuision,
extradicion or other lawful
removal of that person frou Jamaica
or tne taiking cf proceedings
relating thereto; or



"(k) to suchh extent as ray be
necessary in the execution of
a lawful c:oder requixing that
person to remain within a
specified area within Jamaica
or prohibiting him from bheing
within such an area, or to
such extent as may be reasonably
justifiable for the taking of
proceedings ayainst that person
relating to the making of any
such order, ocr to such eitent
as may be reasonably justifiable
for restraining that person
auring any visit that he is
permitted to make to any part
of Jamaica in which, in con-
sequence of any such order, his
presence would otherwise be
unlawful."”

These sub-sections deal with deprivation of liberty in instances
of deportation, extradition or the imposition of a curfew.

A1l these instances, au.horised by law, illustrate that
libercy in seccion 15 (1) is & limited concept as defined in lie
marginal note. &another concept of liberty is freedom of

expression which is the concern On Liberty by J.5. w#ill is Gealt

with in other sections of Chapter iXI1.
wection 15 (2) rcinforces the construction that this
aspect of liberty iu controlled. It lays down the procedure as
vo how the police and others authorised by law are wo arrest or
detain., It reaas thus -
"15. (i) L I B I L I I I I I I I B
{2) .iny person who 1s arresied or
detarned sinall be informed as soon as
recasonably practicable, in a language
witich he understanas, of the reasons
for his arrest or decention.”
and section 1% (3) (v) and (7) are the conditions which are to
apply to those detained during a state of emergency.
section 15 (4) is important - it reads -
“(4) Any person who is unlawfully
arvestea or detained by any ocher
person shall be entitled to

compensation theiefrom from that
person.”
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This is another instance to illustrate how liberty
is to be defined. Jection L5 (4) shows that it 1s limited
to those instances where a person is unlawfully arrested or
aetained. As for compensation, the issue was whether when
Panton appeared before the Lupreme Court "there were adequatce
means of redress available to him under other law." 1lc is
appropriate to emphasisc that the purpose of this guarantee
is to preclude any legislactive, judicial or executive decision
after the uppointed day from beiny implemented which providea
for unlawiful detention without compensation. If there was such
a circumstance then it would be a proper case for redress
pursuant tc section 25 (2; of the Constitution. It was
therefore not sufficient for ithe Court below co rule that -

Yin any event in view, of the peculiar
circumstances of this case we are not
inclined to view that section 25 (2)
is applicable. The failure by the
respondent to take the point in limine
support our view."

This pussage prompts the guestion as to what were the
peculiar circumstances wilch rceguired suspension of the proviso to
section 25 (<) of the Consvitution? Further, from whence did
the Court derive its jurisdiction to suspend a constitutional

picvision. Moreover, it seems walveley .y, Chief Constable of

Merseyside Police :1989) 1 all &.R. 1025 was cited and that

case indicated that chere was a cort known tc the common law
which could provide an adeguaite remnedy.

it is always nececssary tc examine the basis of the
judgment in the Courci below to determine whether the principle
adopted by the Court was correct and if .t was not why they

erred. The principle expressed in utie celebrated inaian case

of Sawhney v. Passport Office (197¢) 3 5.C.R. 525 on the right
of a Indian citizen to have a passporit issued to hiin was relied

on as a guide to censtrue libercy in section 15 of the Jamaica



Consciltution.
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That right depended primarily on Article 21

and to a lesser cxuvent on Article 14 of the Indian Constitution.

Article 21 at p. 535 of the report reads -

“hEro. 21, Ue person shall be deprived
of his life or personal liberty except
accoruing te piocedure esctablished

Ly law."

Here is how bubba Roa, C.J, treated the matter aftexr considering

the case of Kharak Singh v. The State of U.P. (1904) 5.C.R. 34,

354, 347 at p. 540 -

Fuxther on p.

Two features are to be noted avout this decision,

the ample interpretaticn accorded to the word liberty and

n

This decision 1s a clear authoriiy
for che position that ‘'liberty'in our
Constitution bears the samne comprehen-
sive meaning as is given to the
expression fliberty' by the 5th and
l4th Amendments to the U.S. Constitu-
tion and the expression 'personal
liberty in Art 21 only excluaes the
ingredients of 'liberiy' enshrined 1in
Art. 19 of the Constitution. 1n other
words, the cexpression ‘personal liberty
in Axrt. Z1 takes in the right of
locomotion and io travel abroad; but
the right to move throughout the
cerriwories of Iindie 1s not covered

py it inasmuch &s it is specrally
provided in Art. 18."

542 the learncd Chicf Justice said -

M ereevseeae-it follows Lhat under

Ari. 24 of the Constitution no person
can be deprived of his right to travel
exceplL accordaing to procedure
established by law. 1t is not disputed
that no law was made by the State
regulating ov deprivang persons of such
a right.”

Firstiy,

secondly, that it may be gualified by procedures established

by law. Further, life and liberty are cumbined in one clause and

there was no legislation limiting “liberty"” to be granted a

passport in the publiic interest.

seconcly the juugment was by a bare majority and the

minoraty decision shows thut liwmitations coulad be appropriately
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applied to liberty in india. At p. 544 the minority judgment
reads -

" Many guestions have been raised
bat they zesolve tuemselves into a
single gquestion in two parts which
is: is there a fundamental right

to ask for a passpert and does the
Constitution guarantee such a right?
it may be stated at once that in
limiting the controversy, 1t is not
intended to say that arbitrary
action in refusing a passport or
eviaence of discrimination will not
have any redress. Executive action
has to comply wich the egual
protection clause of our _onsticu-
tion, and a complaint of refusal of
a passport on insufficient or
improper grounds 1s capable of being
raised, irrespective ¢f waether there
is a fundamental right to travel
abroau or not. Judging of these
cases on the evidence of Lhe affidavits
it is possible te hold that the
passports were properiy refused or
impounded; but s the question has
assumed a constitutional huve, we
eXpress our opinion on the general
guestion.™

The crucial distinction between the two epproaches is at p. 550
where liidayatullah, J puts the issue with clarity and skill
and this is the approach relevant to the Jamaican Constcitution
with its contrelling words defining the scope of liberty in
section 1i5.
At p. 550 His Lordship said -

Feesseat seems strange that the

Constitution should have guaranteed

the right of wmceticn, in one place,

limited to the territories of India,

and in ancothec, without specifying

the right of wmotion given an added

fundamental right to leave India.

This, 1n oui opinion, has baen

earlier noticed indicectly in the

two cases of this Court alrzaay

veferred to."
The wordirng of Article 21 of the Inciuan constitution seems
markedly different froin section 15 of our Constitution.
Langrin, J spcaking for ihe Court howevers, thought there was

& close correspondence., Here is what he says at p. 15 of the
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judginent of the Court -

"  The leadiny casc on this area of

the law in the Commonwealth is:

Sawney vs. Assistaht Passport Officer
Government of India 1567 AXR L&30

(V54C 359) a Court consisting of 5 Judges
of the Supreme Court ef india. in this
case the applicant was refused the

granc of a passport as an effective
methoa of restraining his movement.

The Court ia dealing with a similar
provision to the Jamaica Constitutiou
decided thit the right to travel abroad,
peing an integral part of the perscnal
liberty of the citizen was protected

by the relevant guarantee of personal
freedom.”

It is this extensive interpretation given to "liberiy" despite
the controlling words in the mazrginal note limiting its ambit
that may have causcd the Court to decide against the Lttorney
General.

Here 1s how the Courl construed liberty in section 15
in very wide terms ac including che vicht to leave Jamaica.
Two passages on page 17 of the reasons will suffice.

The first reaas as follows -

" Personal libecty is usea in
Seccion 15 ¢f the Jamaicin Constitu-~
tion as a comprehensive term to
wnclude 21l the varietices of rights
which g¢ to make up peisonal liberiy
of man ciner thzn those dealt wich
in becclion iv. Section 16 deals
specifically with cerca.n rights
while Secrcaon 15 1ncludes .11 such
iighces wiiich were nouv dealc with

in Hection iu.

Mr. ¥Wilkins, for the respondent

urged us to give sSecuion 15 1iis

narrowest interpietation wnich 1is

thac the section embraces nothing

more than a protection from

arbitrary arresc or detention.”
To my mind, the Cour. erred in giving this wide construction
to liberty in section 15 because they disregarued the centrolling
wordas in sectaon ib (4) (supra) "unlawfully acrested and

detained” as unduly rescrictive. Go they went on to expand



liberty beyonda those words of limitaticon and stated -
" In oul view the right tc travel
abroau 15 within the ambit of the
expression "personal liberty" as used
in sSection 15 and personal libexiy
il the samz section was not intended
to bear the narrow interprecation of
freedon fiom physical cestraint.”

This passage reflecis the essence of the Couri's error.

Did Mr. Panton have adequate redress

(a) by way of certciorari under other law as
regards quashing theé Notice of Restriction?

() in the tort of false imprisonment
by the Commissioner cf income Tax or

misfeasance in public office as regards
his detention at Rorman Manley Airport?

Crucial to anycne Seeking to vindicate hias rights 1s
access to the Superiovr Courvs of Recowd cesteblished by the
Censtitution. Couris are the adjudicating organs of Government
to determine rights according te law. Panton had sericus
complainis tu make and 1t would be o reproach to any legal
system where unlawrul impriscnment was concedeé by the Crown in
the Ceonstitutional Court if there were no provasions for
redress.  lHis complainis were firstly, that he was detained
foir three guarters of an hcour at the airport while intending to
board an circiaft and secondly hie alleged that he would suffer
financial 1l05s because o necice of restriction was inposed
on him by the Commissioner of Incoic Taax. He has particularised
chose claims in his wotion. When he came before the
Censtitutional Courti, the notice of restriction was already

quashed in certicrari proceedings. He then sought compensa-
tion for unlewful delention and financial loss.

Wwhat does the Cunstitution say about obtaining redoess
for such mutters: Since Panton has soughu to obtain

compensation frowm the Constitutional Courl, 1t is imperative to




examine seccion 25 of the Consciitution -

“25.—(1) Subject to the provisions
cf subsection (&) of this section, 1if
any person alleges that any of the
provisions cof secticns iw Lo 24
(inclusive) of this Conscitution has
been, is being or is liikely to be
contravened in relacion to nim, then
without prejudice to any other action
with respe. 't to the same matter which
is lawfully available; that person
may apply tc the Supreme Court forx
redress, "

The firsi point to note is that section 25 c¢f the Constitution is
bascda on the presumption that chere are accions avaslable
other than these pursuant to section 25 of the Consticution. This
is presumed in the words, "then without prejucice to any cther
action wicth respect to the same matter which i1s lawfully
available that person may apply t¢ the Supreme Courc."” This 1s
not surprising in Constcituciorsmodelled cn bBritish conscvitutional
law and practice where the law ot torts buitressed by the Crown
Proceeuings Act provides the principal remedics for compicinte
in respeck of unlawful action by Crown servants. The full range
of these remedies was available before the "appointed” day and
they continue to be available. FHoreover, the legislature and
the courits continue to develop the range Of remedices €O meetw
new situations.
Section <> (2) indicates the vype of redress available

if a ccoustitutional acticn is scught for enforcing the
provis.ons in section l4 Lo Z4 anclusive. 19 reads -

“{2) The Gupreme Court shall have

original Jjurilsdiction tu hear and

deternmiine any application made by

any pecson in puarsuance cf sube-

secticn (1) of this section and may

make such ciders, issue such writs

and give such directions as it may

consider appropriate for the purpose

of enfouicing, or securing the

enforcemenc of;, any of the provisions

cf the said sections 14 to 24

{inclusive) t¢ the procection of
which the person cencersned is enciiled.”
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in view of che presumption in section z5 (1) that

there are oiher actions availaile then there may be no need to
scek tc enforce the provision in section l4 to 24 by «
consticuctional action, for the constitutional provisions are
neant Lo ensure that there will be statutes and decisions of ihe
ccurts which can be resorted ©o 1n an action to vindicate
indiviaual sighlits according to law. The rights enshrined scated
broadly are o be rescited tc as a lastc resost when there is no
prcecection in the statutes and authoirities. From the very outseu
of the Constitution in Chapter 1 section 1 {9), the courcis are
accurded the responsibility ol determining thie constitutionality
ana the legality of aciiuns by any person or autnority. Lo
judicial review is entrenched in the Ceomstcitution in addition to
che prior supervisory jurisdiccion of the Uupreme Court.

“"seciaon 1 (9) o provisicn of chis

Constictution Lhat any person ox

autnority shall not be subject Lo che

direction vis control of any other

person or autiaoiily i1n exercising aay

funccions under this Constitution

shall be construed as precluding

a ceurt from exescising jurisdiction

in celation to any guestion whetherx

that perscon cr authoritiy has performed

thouse funcuions in accordance with

this Consticucion or any other law."
S0 tnat courts will review matters on complaint whether the
breach be under the Consiitution or other law.

Fucriher, the proviso to sectiun 25 (2) zeads -
"(2; L B R I L I I L L L L

Provided that the Supirene Court
shall not exercise its powers undex
this subsection if it is satisfied
that adequate means of redress for
the coniravention alleged are or
have oeen available to the person
concerned under any other law."”

This 1s a wandatory directive that the Supreme Court shall not
exeicise its powers under the Consticution if there is adequate

means of redress under other law. The Constituticn was iniroduced



into a mature legal system with iis statutes and decisions of
the coart previding the pretection of law. Yhe presumption

is that ~this protection would continue and ohly where cthece is
a failure of the legislature 1o enacc laws on che principles
enshrined in Chapier Iii or there is a gap in the comncn law
that the Supirere Court ougiit Lo exexrcise its powers pursuant

to soctaon 25. The proviso Lo section 5 implicitly acknowledges
the principle that the separation of puwers governs our
constitutional ingstrument and that courts decide individual
rights best in the context of statutes and authorities cthat are
arafved and inlerpreced in conformity wich the Constitucion.

in developing the common law, che provisions o Chapter 1ii
must always be applied. Lord biplock in thiee cases cmanating
from Trinidad scated cie principles essayeu here in classic

language. o cited @ll three in: Junious Morgan v. The Attorney

’

General {(unieported) ©.C.C.a. Wo. Y/Cu: Maharaj ic. 2 (1870)

30 W.I.K. at 3ul: Harrikissoon v.-The Attociney General of

Trinidad and Tobagco (1979) w.L.k. ¢é& and above all Chokolingo v.

The Attorney General of Trinidad Tobago. iIn ithis case

Harrikissoonis the must pertinent and was cited below. So i

cite ithe relevant passage at page 10 of the judgmenc -
" ' %The notion that whenever lhere

is a failure by any oigan of Government

or a public authcrity or public cfficel

. conply witi the law this nccessarily

¢ntails the contraventicn cf scuae

nhuman right oo fundamencael frecdom

yjuaranteed to iadividuals by Chapter o

of the Constiitucion is fallacicus.,

Tiwe right to apply to the kigh Couic

unuer Seciiun § of the Constitution

for redress when any hunan iight or

funaamenioel fiecedoia 1c or is likely

tc be contravened, is an imposiant

safeguard of these righis ana

freedums bucits valuc will be

diminisned 1f 1t¢ is allcocwea o be

msused as ¢ general substicute for che

rormal procedures for invoking judictal

curnitrol in awninistrative action.”
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The principle is cven more applicable o the Jamaican
Consticution with 1ts mandatory provision in the proviso which

acte as a kind of estoppel. Gee D.P.P. v. Feurtado 30 W.i.K.

200, Langrin, J however, treated the proviso as a matter of
discretion which could be avoiaed by "peculiar circunstances.”
Here 1s his ruling on page 15 of the judgment -

“ Lin any event, in view of the
peculicy circunstances of this
case we are not inclinec co the
view that Ceciion 25 (z) is
applicable. The failure by the
respondenc to take the point in
limine supports cur view."

nterestingly Blomguist v. Attorney General of the Commonwealth

of Dominca {i%:7) 1 .C. 425 construed a proviso which is

similar to that of seccion 25 of the Jamaican Consticutiong
except may in the proviso is the mandatory word rather than shadll

sce DaCosta v. che Queen Privy Council appeal 37/0¢ delivered

21st Macch, 1990. & landowner scught interest at a higher

rate under the Consticution ruther than the ratce under the law
in force. The Piivy Council applied the ratc of interest in the
Ordinance in accurdance with the direction under the provisc.
‘The Dominican constitution has & saving clause anu here is how
Lord Mackay puts 1L an p. 497 -

Teeevebection O ($) of the 1907
Constitution provides: ‘dothing in
this seciicn shall affect the
operation ¢f any law in force
immediately beiovre the coming into
cperacicn of this Constitution...'
amongst che laws in force on

L narch 1967 was the Ordinance
which was originally enacted on

5 Junc 1Y4v. In view cf the
piovisicens in the Constitutions

to which their Loruships have
referred nothing in section €

of either Constitution affeccs

the cperation of the Crdinance.”
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Then on p. 495 Lord Mackay continues -

., ....Where, as in this case, thecre
was a law in existence in Dominica
at the date of the acguisition of
the land which autchorised its
acquisition there was in tneir
Loraships® cpinion a law applicable
to that acquisition within the
meaning of section 6 of the
constitution. it did not ceace to
be applicable to the acquisition
when the timetablce applied in its
provisions for the assessment of
compensacion was not prompely
carried cut.”

That this is a powerful statement of supporc for the relevance

of the proviso was recognized in Junious Morgan (supra). I must expand

on that recognition tc demonstrate the relevance in this case. -~
The constituiicnal provision which Blomquist sought to enforce,

so as to benefit from a higher 1interest rate, and at compound

interest reads 1n section o (i) -
“(1) Ho propercty of any aescripciun
shall be compulsor ily taken possession
of, and no interesi in or i1ight over
property of any description shall be
conpulsorily acquired, except whece
provision is made by a law applicable
to that tuking of poussession or
acquisition for the payment, within
a reasonable time of .adequate
compensation.”

The board referreu Blomquist to the law in force for his rate of
interest. Similaxly, ithe Court below by granting Panton
compensation must have roelled on section 14 (4) whichh to repeat
for emphasis reads -

'{4) Any person wic 1s unlawfully

arvested cor detained by any other

peiscn shall be entictled to

compensation therefor from that

person.”
But the proviso refers Panton to other law where adegquate means
of redress is available. %his is the law oi torts and Panton

would be hard put to say adeguate compensation would not pe

provided in area of law where exemplary damages iay e available.
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Misfeasance in a public office which the Court below “
rejected and Mr. Grant, in this Court doubced; could have been
Mr. Panton's chief corner stone.

it is now appropriate to turn to the auihorities
establishing the tort of misfeasance in public office. There can
be no doubt that the Commissioner of Income Tax is a public officer
for the purpose of this tort. There was no valid notice of
restrictiun against Panton when he was detained. The second
notice of restriction was quashed and the initial notice of 1987
had been withdarawn. These facts were presumptive evidence for

the ingredients of the tort: brayser v. MacLean (1l875) (VI)

L.R.P.C. 398 is an example where abuse of power resulted in false
imprisonment. It is not proposed to examine in detail the scope
of this tort except to say that the essential features are
different from the tort of false imprisonment by police officers
in Jamaica which require specific pleading in accoxdance with
section 33 of the Constabulary Force iAct. The followiny

passage from srayser v. MacLean (1875) (VI) L.R.P.C. 39s at 406 is

instructive -

" it uppears, therefore, co their
Lordships that the sheriff in this case
was guilty of a misfeasance in the
exercise of the powers which were
entrusted to him by law and in the
Gischaige of his duty as a public
ministerial officer, and that in
respect of that misfeasance he is
liable to an action for the damage
which resulted from that act, not-
withstanding it was not proved
against him that he was actuated by
maliciocus motives. The mere fact of
the misfeasance and the damage
resuliing froin 1t by reason ¢f the
attachment issuing upon the return
as conclusive evidence against the
Plaintiff was sufficient damage to
enable the Plaintiff tc maintain an
action against the sheriff for that
misfeasance, and to recover the
damage which he has sustained in
conseguence of itc.”



-T70-

The clue to understana this case is that it 1s a species of

action on the case. The Commissioner did not effect the arrest
but by causing the ilmmigration officers to acrest Mr. Panton

after the Suprene Court guashed the notice of restricuvion, she
could be liakle for nisfeasance in public office. Gince her
written instructions caused Mr. Panton's false imprisonment

there was no need_to prove malice. This is the ratic of Brayser's

case. in Bourgoin v. Ministry of Agriculture Fisheries And Food

-~

(1985) 3 W.L.R. 1027 where financial loss was the damages claimed,

& unanimous Court of Appeal held as recorded in the headnote -

“that in order to estaklish {he tori of
misfeasance in public office it was not
necessary to prove that the defendanc
had been actuated by malice towards ihe
plaintiff or had acted in bad faith but
it was suificient to show that the officer
knew that he had no power to cdo that which
hie did and that nhis action would injure
the plaintiff and subsequently did injure
him and that paragraphs 23 and 26 cid
disclose a cause of action.”

This case was decided on a preliminary point of law ancd ithe
tiinistry of Agriculture settled the case. Mann J, at first
instance in referxing Lo the mental element in the tort said at
the penultimate page of his judgment -

I 4o not read any cf the decisions
tc which 1 have been referrec as
precluding tlie commission of the toixt
of misfeasance in public office where
the officer actually knew that he had
no powver to do that which e did, and
that his act would injure the plaintiff
as subsequently it does. I read the
judgment in Duniop v. Woollahra
Municipal Council (1982) A.C. 15¢ 1in
the sense that malice and knowledge

are alternatives. There is no

sensible reason why the comuion law
should not afford & remedy co the
injured party 1n circumstances such

as are before nme."

This approach was expressly approved by Oliver, L.J. as he was
then and both Parker and uourse, L.JJ. expressly agreec with
Oliver, L.J.. The importance of this passage is that as regards
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financial loss c¢laimed, if Mr. Panton had proved at a trial,
the case made out in his motion that the Commissioner had
actual knowledge that Lhe rescriction was invalid when she
failed to withdraw it and cthat she knew that financial injury
woulu result, then he would have succeeded in his claim for
damages. As in the torcv of negligence; financial loss and mental
injury are nore aifficult te prove than paysical injury.

As for the House of Lords, 1t is necessary to refer
again to the identical passage cived by Langrin, < in the

Court below at page 1O of the judgment. in Calveley v. Chief

Constable of Merseyside Police (1959) L aAll E.R. 1lu2f at

P. 1029 Lora Zridge in deiermining whether there was a cause of
action on the pleadings said -

"For the tort of nisfeasance in public

office to be proved ic hau cto be shown

at least that a public officer had

done 1n bad faith or possibly without

feasonable cause an act in the cxercisc

of some puwer or auchoricty with which

he was clothea by viitue of the

office he held."
This analysis demonstoates that theie wes o causc of action
available tou Panton, after he was wiongfully detained. He
also claimed financial loss as ne alleyed that afier he was
restiricted by the fiist notice he had incurred luss when
permission to travel was wichdrawn. lie alleges that he also
incurced expenses in preparing a guarantee ai. che Commissioner's
reguest. ‘The authorities establisn that such & claim will be
considered by the courts.

There 1u also the primacy coci of false imprisonment.

Tu relcerace, it was on the bas.is oi the nocice of restriciion
issueu by the Commissioner of Income Tax that kunton was
impriscned or decained. The inmigiration officers wesc mere
ministecrial officers and acced on the basis of the nccice of

restricuion. 4+t was therefcre essential foir cne Commissioner
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of income Tax to be joined as a defendant if a serious cuse were
made againstc the Crown in an ordinary action. That this point
was made on behalf of cthe Attorney General in the Court below

1s evidenced on page < of the judymeni of Langrin, J. speaking
for the Court. 1L reads -

"  Counsel for the Respondent,
contended, inter alia that the
original juiisdiction which is
vestea in the Supreme Court by virtue
of Section 2% of the Counstiiution
would not be exercisabkle if that
Court were sacvisfied that adeguace
means of iedress were or had been
aveilable to the person concerned
uncaer any other law (See the pioviso
to sec. 45 (2)). 1iIn this regard,

ile subnirtied, an action in tout for
false imprisonment is available

vo the applicant. Such a sublkission
undermines the main contention of
the applicant which is char he has a
constitutional right to travel
abroad @nd thati iright was contravened
by the svate. The tort cf false
luprisonnent hay NOL succeed aguinsy
the immigration Officers since the
applicant would have to piove the
absence of reasonable and prokable
cause or malice.”

The action however, would not be against the police but ithe

Commissioner of .ncome Tax. Cases as Hopkins v. Crowe (1u¢36)

4 Ad. E. 774 aud Ausiin v. Dowling {(1l&70) L.K. 5 C.P. 334

illustrates the principle that it would not be the immigration
cificials, who were mere ministerial officers but the Conmissioner
of Income Tax whe would be liable for false imprisonment.

Yhis case hues becen acgued in terms of whethexr there is
a constitutional right to leave Jawalca. The substance of it
however, is thatl lir. Panton was wrongiully detcinea for thiee
guarters of an nour because the Commissioncr hadé not withdrawn
her restrictive notice after the notice had been quashed in
the Supreme Court. The vight Lo leave Jamaica 1s aependentc
on obtaining a passport and itiabk 1 governed by ithe Passport act.

The appropriate Minister unde. that Act has a discretion in the
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issuance of a passport. Since the exercise of his discretion
affecis the rights of thos: entiillea to a passport, his
discretion must be exercised in acccrdance with law, and there

1s a yvight av common law to travel: see R. v. Secretary of

State for Foreign & Commonwealth Affairs exparte Everette (13%69)

2 W.L.R. 229 where Taylor, L.J. said at p. 231 -
Yesoso..But the grant or refusal of
a passport 1s in a quite different
category. it is a mattcer of
adiminisiracive decisions, affecting
ithe righits of individuals and cheir
freedom of travel. it raises
issues which are just as justiciable
as, lLor example, ithe issues arising
in immigiation cases.”

Thus courts applying the law will iequire the Minister
vo act fairly in accordance with principles of natural justice.
The Miniscer must also taxe into account the piovisions of
section 24 of the Constitucion which gives protecticn firom
Giscrimination. This is the equal protection clause of the
Jamaican Constituvicn. It is against that background thac
courts give protection to those in Jamaica. 4s for Panton, it
1s regrected that he has come to the wrong forum to seek
compensation especially since counsel for the Crown, Mr. Wilkins
1n a gracious admission in the Coust below, acknewledged that
Panton was wirongfully detainced., Lo is difficult co see¢ how
Panton could have failed in an &ction for false imprisonment
against the Commissiocner of income 7Tax and che actorney General
$C the concession was grac.ous as well as being probably correct.

Panton may have to seek a concession from the Attorney
General to institute the proper action in the supreme Court
because of the statucory piivileges the Crown enjoys as regards
the limitacion pericd or alternatively, he could seek an

exXx gratia paymenc. Had counsel on his behalf read Crown counsel’s

lips correctly, the wmotion in the Courc below could well have
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ween treated as a4 wsit and a statement of claim could then
have been filed anu served. As 1t 1s, ihe Attorney General's
appeal nust be allowed and the orders below set aside.

The appeal of Panton must be disnissed.




