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WRIGHT, J.A

The point at issue in this appeal was whether a
tenant who was ordered by the Court to quit and deliver up
possession of rented premises thereupon became a trespasser
so as to be l:able for mesne profits up to the time for com-
pliance with the Order of the Court. On July 3, 1591 the
Court resolved that 1ssue in the negative, dismissed the
appeal with costs Lo the respondents to be taxed or agreed,
affirmed the judgment of the Court below and promised to put
our reasons in writing., This we now do.

The respondents were tenants of the appellants, the
registered proprietor and landlord of premises situate on the
4th floor of 4 Duke Street, Kingston. On April 28, 1989 the
appeilant served the respondent with Notice to Quit dated
28th May, 1989 to expire 31lst May, 198%, but the respondent
did not quit. Accordingly, ejectment proceedings were taken

before the Resident Magistrate for the parish of Kingston who
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on September 28, 1589 oraered thatv the respondent quit and
deliver up possession on or before Farch 31, 199U.

At some stage action had been taken by the respondent
to test the validity and applicability of a Certificate of
Exemption issued by the Rent Assessment Board on march 12, 1985
in respect of these premises, but such action left the position
unchanged. Un Octobexr 24, 1989, during the period allowed by
the Court for the xespondent to retain possession the appellant

filed a Writ encorsed with a Stacement of Claim as follows:

1. The Plaintiff was on the 2&th day
of april, 1989 the registered Proprietor
and Landlord of premiscs situatea on the
4th -..r of 4 Duke Street, Kingston and
occupied by the Daefendant as a tenant,
Z. Un or about +the 2¥th day of April,
1989 the Plaintitff served the Defendant
with Wotice to Quit dated ihe 28th of
April, 1989 which said Nciice expired on
the 3lst lay, 19589.

3. The Defendant failed to deliver
up possession to the Plaintiff on or
before the 31lst May, 19& und has since
the lst June, 19869 retainea possession
wrongfully as a trespasser.

4, The Gress Annual Value of the
premises owned by the Plaintiff and
occupied by the Defendant at 4 Duke
Street, is $252,765.84.

5. ‘'he Plaintiff claims mMesne Proiits
at the rate of $6%92.50 per day from the
1st Juine, 1989 uncil the delivery by the
Defendant of possession of the said
premises to the Plaintiff.

PARTICULAKRS

Mesne Profits for pariod lst June,
1989 to 18th October, 1989; that
is 140 days at $69%2.50 per

day $96,950

$96,950
AND THE PLAINTLIFF CLAIMS
(1) Mesne Profits from the 19th day
of October, 198% until pos-
session is delivered to the
Plaintaff.

(2) &ny other appropriate relief.”
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The Defance admitted paragraphs 1 and 2, denied
paragraph 3 alleyging crespass sincc possession was pursuant
to the Order of the Resident Magistrace, contended that since
the premises were commercial the appropriate notice should be
not less than twelve months pursuant tc section 26(2)(a) of
the Rent Restiriction Act, raised again tne qguestion of the
Exemption Certificate, denied paragraph 4 of the Statement of
Claim, insistzad Lhat the rental due was at the rate of $27,U00;
that rental had reqularly been tendered since the month of
June, 1989, bu* it had been refused. Finally, that the
appellant was not entitled to the relief claimea or to any
relief. g
Thers was also a Counter-—-Claim seeking declarations
that both the Ceruvificate of Exemption and the Wotice to Quit
were illegal, null and void and thac the proper rental was
$27,00U inclusive of maintenance charges.
Application for Summary Juagement came berore Harrison, J
on 15th May, 1990 who after considering affidavits by
dMichael Nunes, attorney-at-law, fox the appellant and
Gresford Jones,; attorney-at~law, for the cespondent refused the
application wilh costs to the responaents.
Before Harriscn, J., ir. Robinson haa submitted:
(a) "That as of 1.v.89 the occupation
of the respondent was not as a
result of the tendncy ' arrange-
ments and so mesne profits payable

from then,

(b} Rent Kestriction Act dcoces not
apply to the premises.

(¢) Onus on respondent to show
"that there is an issue or
guestion 1n diSpute cccecececcee
a triable issue" McHaray v.
Setion (1690) 24 QBD 504.

(d) Defence pleaded was & sham.
(e} The order of the Resident

Magistrate did not make the
respondent. a tenant,
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(£) Validity and applicability
of Certificate of Exemption
settled by appeal in favour
of the appellant.

On the other hand Mr. George hacd accepted that the

appeal concluded against the respondent that by virtue of the

Exemption Certificate the Rent Restriction Act does not apply

to the premis

1s permitted

es. He hau furcher submitted thac the tenant who

by a Resident Magistrate to remain in possession

cannot be regarced as a trespasser, and accordingly the res-

pondent. for the perxiod 1lst June, 1969 Lo 31lst March, 1990 could

not be so regairded. Conseqguently, hz was not liable for mesne

profits.

The learned trial judge held as follows:-

Against such

fecllows: -

“...that on the termination of a
tenancy - at. Common Law defenaant
holding over on the same "erms and
conditions as the previously exist-
ing agreement -~ in the absence of
anything to the contrary. 1in the
instant casc the order of the
kesident Magistrate covering period
1.6.89 Lo 31.3.90 authorises the
tenant to remain in "use and
occupation” of premises.

His presence does not make him a
trespasser under the terms of the
Resgident lagistrate‘s order.

Phe guestion of the status of the
tenant is determinate as to the
compensatcion payable whether,

(a) Hesne profits or
(b} Rental rate

The plaintiff claims mesne profits -
the defendant states rental payable.

Court holds there 1s a triable

cefence - triable issue between the
parties."

findings the appellant appealed on five grounds as

“(1l) fThe Learned Judge erred in law
in finding that at the termina-
tion of a tenancy at Common Law
a Tenant holding ovar does soO
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"at the same terms and conditions
as the existing tenancy when the
correct position at law is that

2 Tenant holding over would only
remain on the same terms anc con-
ditions if the Court can infer
that the intention of the parties
was for such to occur.

(2) <vhe Learned Judge erred in holding
thai. the Defendant'’s status as
tircspasser or not was determinate of
the Plaintifi’s claim for mesne
profits upon the termination of the
tenancy agreement and the Dcfendant's
subsequent holding over,

(3) The Learned Judge erred in finaing
that the guestion of whether or not
the Defendant was a trespasser was
a itriable issue.

(4) The Learned Judge orred in finding
& triable issue in a situation where:-

() it was no part of the Defendant's
Defence or any Afficavit filed
by the Defendant that the
Defendant was helding over upon
the expiry of a ctenancy or that
any new tenancy was to be
inferred; and
(b) the Affidavits filed by the
Defendant failed to cepone to any
fact or point of law which could
satisfy the Learned Judge that
there was a triable issue.
(5) The Judgment of the Learncd Judge was
unreasonable in the light of the
eviaence,"
in support of thesc grounds of appeal, kHr. Robinscn
submitted in summary that the attempt to satisfy the Resident
Magistrate that there was a daefonce: on the merits had not been
made by the required affidavit., Accordingly, the trial judge
had no option but to grant the application. A&also ne submitted
that the Writ and Statement of Claim were not based on the
presunption that the respondent was a trespasser although both
documents so described the respondant. It was his contention
that the appellant need not establish trespass to get the
relief claimed. The respondent he said was holding over and as

from lst Juna, 1989 was in unlawful possession. The constant
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refusal of the rent prevented the institution ol a new tenancy.
The learned trial judge, he contended, had confused the
Statutory and Common Law positions. Fainally, he criticised the
defence as being based upon the premises being controlled and

submitted that the denial of trespass dic not in any way attack

the appcllant‘s claimn.

In response to the submission that Mr. Gresford Jones
was incompeceni ro meke the requireu affidavit on behalf of the
respondent lir. Goorge referrea to sections 7Y and sU of the
Civil Procedure Code which he maintainaed allow for an affidavit
made by the de2fendant himself or "by any person who can speak

to the facis"...
The relevant portions of thesz sections read:-

“7¢. (1) Wwnere the defendan® appears

te a writ of summons specially indorsed
with or accompanied by a statement of
claim under section 14 of this Law,

the plaintifi may on afficavit made by
nimself or by any other person who can
swear positively to the facts, verify-
ing the cause of action and the amount
claimed (if any liquidated sum is
claimed), and stating that in has
belief there is no defence to the action
except as to the amount of damages
claimed if any, apply tc a Judge for
liberty to enter judgment for such
remedy or relief as upon the state-
ment of claim the plaintiff may be
entitled to. The Judge thereupon,
unless the defendant satisfies him

that he has a good defence to the action
on the merits oxr discloses such facts
as may be deemed sufficient to entitle
nim to defend the action generally, may
make an order zmpowering che plaintiif
to enter such judgment as may be just,
nhavihg regard to the nature of the
remedy or relief claimed.”

66. “Yhe application by the plaintiff
for leave to enter final judgment under
the last preceding section shall be
madée by summons, returnable not less
chan four clear days after service,
accompani~d by a copy of the afficdavit
and exhibits referred t¢ tnerein; and
the aefendant may show cause against
such application, by affidavit made

by himself or by any person who can
speak to the facts, or (axcept) in
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Yactions for the recovery of land)

by offering to Hr:ng into Couri the sum
inZorsed on the writ; oxr the Judge

mey allow the defendant to be

exanined upon oath.”

Then arter examining the impugned affidgavit, he
submitted that it contained all the relevant facts and that
they would be in Mr, Jones' possession as the attorney-at-law
for the respondent. We accepted this submission as correci.
He also submitted that in an application under Order l4, even
1f there were no atffidavit by thoe defencdant the judge coula
dismiss the action on the plaintifffs case because no judge
would find for the plaintiff on a bad case. 'This was by way
of supporting tiie adeguacy of Mr. Jones' affidavit, but a
finding thereon was not necessary to this appeal.

On the question of liability for mesne profits he
cited 4 Hals. Vol. 27 paragraph 255 in support of his pro-
position that mesne profits are due only for trespass so that
the appellant must losc unless he could show that the res-
pondent had re¢ iegal right to occupaticn. The cited paragraph
reads:~

“Mesne profits. The landlord may
recover in an actien for niesne profits
e camages which he has suffered
chiough being out of possession of

thie lana or, 1f he can prove no actual
damags caused to him by the aefen-
agant's trespass, the laandlord may
recover as mesne profits that amount
of the open market value of the
premiscs for the perioca cf the
aefenaant's wrongful occupation. 1In
mosit cases the rent paid under any
erpired tenancy will bhe stionyg eviaence
as to the openm- vkt value. Mesne
profits, being a type of damages for
Lraspass, can only be recovered in
raspect of the defendant's continued
occupation after the expiry of his
legal right to occupy the premises,
The landlord is nct limited to a
claim for the profits which Lhe
defendant has received from the land,
or those which he himself lhias lost.”
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The case of Swordheaih Propercics Ltd., v. Tabet and

other (1979) 1 ALL ER 24U illustratesthe principle regarding
Ltne trespasser's liability. 'The facts priefly are that the
landlord had i2i a flat to Yabet for a fixed term beginning

in Apral 197¢ Le <€th July, 1%7¢. Witk the landlord's per-
mission Tabel incroduced A to live in the flat as a licensee,;
A in turn introduced B te live in the flat as a licensee and

a further licensee was alsc introauced. hHowever, Tapet left
before the term had expired ana so effectively brought the
tenancy to an end. It was held thart tho licensees who remained
1in possession were trespassers and as such liable to pay mesne
profits. They clearly had no legal claim once the tenant had
departed.

The cla:im presentea to Harrison,; J and upon which he
adjudicated was a claim in trespass 50 .7 dld COMe as a sur-
prise when Ly, Robinson maatc his volie tace and submitted chat
it was not nzcossary for the appellant o prove trespass, =«~ny
other claim woulu yepresent a departurae from his pleadings
since thers was no amendnent to accommodaie any other action.
S50 there is moerit in mr, Gecrge'’s subm:ission that kii. Robinson
hacd abandoned his Statement of Claim although Mr. kobinson
atcempted to down-play this by insascving that thece 1s no magic
in “trespass®” which he claimed i1s used interchangeably with
unlawful occupation., The problem is thel that opinion was
expressed for the first time in rebuiial without any amendment
to his pleading.

it nust be notea too that the valiaity of the Crder made
by the Residenbt agistrate giving the time for the responaent
to quit and deliver up possession was not an issuce befcore us
but in effect it is being challengad from a very acute angle.
That must be so if it is being contended that the tenant during
that. period ig no more than a trespasser. The Urder would be
rendered ineffectual., (f that Order is to be assailed, let 1t
be done by the appropriate appeal procedure and not in this

obligue manngi.
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Neither statute nor any considered authority was
cited before us in support of what I thought to be a novel
proposition and when Mr., Robinson himself becawe disenchanted
with his own proposition the writing was on the wall and the

conclusicn to which we came seemed inevitable.

MORGAN, J.A.

The point is, whether there is a good defence to
the action or should the appellant obtain Summary Judgment
in a matter where the issue is, whether an Qrder by a
Resident Magistrate - not disturbed by the Court oi Appeal -
to remain in occupation for a fixed period makes the tenant
a trespasser and liable to payment of mesne profitis or is it
a continuing lawful occupation making nim liable to payment
at rate of rental. The learned trial judge found that there
was a good defence. We agreed and dismissed the appeal.

i have had the opportunity to read in draft tche
reasons which are fully expressed by my brothers Wright and
Gingham, JJ.2 with which [ agree and find it unnecessary to

add anything.
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BINGHAM, J.A. (AG.)

On July 3, we heard submissions from counsel in this matter
and following thereon we dismissed the appeal, affirmed the judgment
of the Court below with costs to the respondents. We intimated then
that our reasons would be put into writing and this we now do.

The appeal was from an order of Harrison, J., made on
15th May, 1590 in which he dismnissed a summons for summary judgment

brought by the appellant with costs to the respondent to be agreed

or taxed.

The grounds being advanced against the order made below

were that:-

"(1) The Learned Judge erred in law in
finding that at the termination of
a tenancy at Common Law a Tenant
holding over does so at the same
terms and conditions as the existing
tenancy when the correct position at
law is that a Tenant holding over
would only remain on the same Lerms
and conditions if the Court can infer
that the intention of the parties
was for such to occur.

(2) The Learned Judge erred in holding
that the Defendant’s status as
trespasser or not was determinate
of the Plaintiff's claim for mesne
profits upon the termination of the
tenancy agreement and the Defendant's
subsequent holding cver.

(3) The Learned Judge erred in finding
that the question of whether or not
the Defendant was a trespasser was
a triable issue.

(4) The Learned Judge erred in finding
a triable issue in a situation where:-

(a) it was no part of the Defendant's
Defence or any Affidavit filed
by the Defendant that the
Defendant was holding over upon
the expiry of a tenancy or that
any new tenancy was to be
inferred; and

(b) the Affidavits filed by the
Defendant failed to depone to
any fact or point of law which
could satisfy the Learned Judge
that there was a triable issue.
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(5) The Judgment of the Learned Judge
was unreasonable in the light of the
evidence. "

The appellants ace the owners of a four storey office complex
known as Century House situated at 4 Duke Street, Kingston. The
respondents were the tenants in respect of office space contained in
one of the floors on this building.

Certain differences arose between them with respect to
increases in the rent and the appellant then sought Lo determine the
tenancy agreement by a notice to gquit served on 28th April, 1989 to
take effect by 3lst May, 1989.

The respondent remained in occupation after May 1969
tendering the rent which was refused by the appellant's agent.

By a subsequent action for recovery of possession the
appellants obtained an order in the Resident Magistrate's Court for
Kingston. Dy this order the respondents were ordered to vacate the
demised premises on or before 3lst March, 1990.

There was an unsuccessful appeal by the respondents against
this order. The judgment of this Court in that matter was handed
Jown on 5th April, 1990.

In the interim, on z4th October, 1959 by virtue of a specially
endorsed writ filed in the Supreme Court, the appellants sought to
claim mesne profits in respect of the lst June, 1989 to the date of
delivery up of possession. This claim was brought under
section 79 (1) of the Civil Procedure Code. The affidavit sworn to
by Michael Nunes, a Director of the appellants disclosed chat this
claim was founded on the basis, so they contended, that by remaining
in possession after 31lst May, 1989, the date that the notice to
guit expired, the respondents were in unlawful occupation of the
premises and as such were trespassers. They were therefore entitled
to claim and recover by way of summary judgment, the loss of profit
by being kept out of possession being the open market rental to
which the premises now became subject by virtue of becoming exempt
under the provisions of the Rent Restriction (Public and Commercial

Buildings - Exemption) Order 1983.
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it is common ground that by virtue of the certificate of
exemption from a rent assessment officer, the said premises would

cease to be'subject to rent control.

The Submissions

The Court was the benpeficiary of written submissions
furnished by the appellant. For this the Couri expresses its

indebtedness.

Learned counscl for the appellant in developing his arguments
based upon the written submissions, contended that:-

1. The tenancy had been lawfully
aetermined by the notice to guit
which took effect on 3lst May.

1989,

2. The respondent by continuing to
remain in possession were in
unlawful occupation of the
premises and accordingly liable
for rental based on an open
market assessument.

3. The mere fact that the period
while they remained in possession
was extended by the Court to

3lst March, 1990 did not affect
the legal right which the
appellant had to such rental while
the respondents remained in
occupation of the said premises.

4. The onus of proof was on the
respondent to establish that they
had a triable defence to the claim
for summary judgment.

5. The affidavit of Mr. Cresforxrd Jones
was not evidence upon which the
learned judge below could rely as
he was not one who could speak to
the facts in order to satisfy
section €0 of the Civil Procedure
Code.

6. In the circumstances there was no
response to the appellants claim
for swmmary judgment and the
learned judge was therefore
obliged to enter same.

Mr. George for the respondent submitted that:-

L. The appellants had wrongly
construed sections 79 and 60 of
the Civil Procedure Code. Under
Crder l4 Procedure (U.K.) the
respondents merely had to show the
Court that they had a good defence
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on the merits. This meant a
triable issue both on the law
and on the facts. 4ltnough the
appellants were obliged to
satisfy certain requirements to
qualify for an order for summary
judgment, the respondents had no
such obligation placed on them.

Z, 411 the requiremenis of both
sections of the Code referred to
do; is to enable the learned judge
to assess the merits of the case.

3. Under section 79 of the Code, the
learned judge could grant or refuse
the application for summary judgment.

4. As the respondent was a corporation,
there was no betier person to swear
to the facts on its behalf than the
attorney-at-law acting on its behalf.
llo one was in a better position to
depose to the true facts surrounding
the application than Mr. Gresford Jones
himself.

5. Even if the appellant was right in
contending that the affidavit of
Mr. Jones was not admissible then
the requirement of section 80 of the
Code would have been satisfied.

Mr. George cited in support Volume 27, 4¢th edition of
Halsbury's Laws of England, paragraph 225 which stales:-

“255. Mesne profits. The landlord may recover
in an action for mesne profits the damages

which he ha:: suffered througyh being out of
possession of the land or, if he can prove no
actual damage caused to him by the defendant’s
trespass, ihe landlord may recover mesne profits
the amount of the open mariet value of the
premises for the period of the defendant's
wrongful coccupacion. Swordheath Properties Ltd.
v. Tabet {(i579) 1 all E.R. 240, (i97Y%) 1 W.L.R.
265, CA." (Emphasis supplied)

This case is ited by the learned Editor as being the authority for
the above proposition. The headnote to the case reads:-

"Where a person remains as a trespasser
on residential property the owner is
entitled to damages for the trespass
without bringing evidence that he could
or would have lec the property to

someone else if the trespasser had not
been there. The measure of damages will
be the value to the trespasser of the

use of the property for the period during
which he has trespassed which i1n a normal
case will be the ordinary letting value
of the property.”
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Based upon the above extracts, Mr. George submitted that
unless the appellants could show that the respondents had no legal
right to be on the premises, then the appeal must fail.

VWhile it 1s clear that a sguatter or a tenant holding
over after a lawful notice to guit premises has taken effect can
bc termed a trespasser and so in unlawful occupaticn of premises
thus enabling the landlord to claim mesne profits, this was not
the factual situation in this case in so far as ihe respondent was
concerneda as:-

1. The respondent had through their
attorney~-ac~law from the receipt of the
notice to guit, strenuously objected to
not only the legality of the certiiicate
of exemption and by virtue of this to the
legality of the notice to qguit.

2. These guestions were not resolved
until the matter was adjudicated upon in
the Resident Magistrate's Court on

7th November, 1i9u9.

in the interim, the parties in my opinicn remained landlord
and tenant. The order for possession made by the learneda Resident
Magistrate for delivery up of possession of the demised premises
on or before 3lst March, 1990 did not alter that status. In the
circumstances, in my opinion, it would be i1dle for the appellants
tc contend that after 31lst May, 199 the occupation of the premises
by the respondents was otherwise than lawful. They were 1in
occupation with the sanction of the Court.

Harzison, J., below in dismissing the application for
summary judgment under section 7% (1) of the Civil Procedure Code,
however, needed only to be =

"satisfied that the cespondent had a good

defence to the action on the merits.
(emphasis supplied)

or that the affidavit sworn to by someone on .their behalf who could
speak to the facts relating tc the matter was such as may be deemed

sufficient to entirtle the respondent to defend the action generally.
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The underlined words above which are extracted from the
section of the Code referred to, meant that the respondent was
reguired to establish on a preponderance of probability by the
allegations as set out in their defence that they had a good defence
to the claim in fact or that a difficult point of law was involved
which fell to be determined.

Paragraph 4 of the defence and counter claim in so far as
it alleged that:-

"4, Further with respect theretc, the
Defendant says that it is entitled to remain
in possession of the said premiseg until

the 31st day of March, 19SU, pursuant to the
Order of the Honourable Resident Magistrate
for the parish of Kingston made on the

<éth day of Jeptember, 198%. 7The Defendant
therefore contends thac it is not wrongfully
in possession of the subject prewises as a
trespasser; as 1s alleged in the said
paragraph 3.°

in my opinion, provided- 2 basis for the latter in that it
raised the serious question to be cdetermined as to the effect of the
learned Resident Magistrate's order in staying execution of
possession until 31lst March, 1590,

The affidavit of Mr. Gresford Jones, the attorney-at-law
acting on behalf of the respondents sworn to orn 29th January, 1990
deponed at,K paragraph ¢ that:-

"9. The Writ is based on the assumption
and/or pretext that the above Defendant

is a trespasser, but the attention of the
Court is particularly directed to
paragraph 4 of the Defence and Counter-
claim which avers that the Defendant is
entitled to remain in occupancy of the
subject premises to 3ist March, 1590,
pursuant to the Order of His Honour,

Mr. A.S. Huntley, Resident Magistrate

for Kingston, made on the Zeth day of
September, 1989, in the Civil Resident
Magistrate‘s Court Plaint Wo. 914 of 1989,
This Order entitles the Defendant to
remain in possession of the premises as a
lawful tenant until 3ist March, 1990."

This paragraph in so far as it sought to traverse the allegation of
Mr. Michael liunes at paragraph 13 of his atffidavit sworn to on

6th December, 1989 in which he deponed:-
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"13. That in the circumstances, 1t is

my opinion that the Defence as filed is a

shaim and I believe that the Defendant has

no defence as to chis action and i humbly

pray that this Honourable Court grant the

Plaintiff the relief sought in the Summons

herewith.”
egually raises an important guestion touching on the same matter
adverted to at paragraph 4 of the defence and counter claim
(referred to supra). Mr. Gresford Jones as Attorney-at-law for the
respondentc was someone who was qualified to speak to the facts on their
behalf.

This would, in my opinion on either premise have afforded a
valid ground for the learned judge below to have ccme Lo the decision
that he did in dismissing the application for summary judgment.

it was for these reasons that 1 concurred with my brethr~n

in dismissing the appeal with the ordes for costs as proposed in

the judgment of Wright, J.A.



