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WOLFE, J.A.:

This applicant was tried in the Home Circuit Court between
September 27 and 29, 1993, before Harrxicon, J., sitting with a
jury, for thc offence of capital murder arising out of the death
of Joseph Hunter on the 28th day of Ceccobeir, 1983. He was con-
victed and seatenced to suffer death in the manner authorised
by law.

Some ten grounds of appeal werse filed by counsel on behalf
of the applicant. Wec shall return to dGeal with the grounds as
filed after a brief summary of the evidence.

The deceascd and Joreen McLean, an office manager, wexre
seated in the deceased’s motor van at Kill Road, Norbrook, in the
parish of St. kndrew. This was approximately 7:00 p.m. As they
sat talking, a male voice was heard to cay, "Don't move."

Mr. Hunter, who was seated with his fivcarm between his legs,
attempted to roach for it when an explosion was heard and

Mrs. McLean observaed that he had been injured. She heard foot-
steps as if they weie recrcating and tnen after a while she heard

footsteps returning “o the vehicle. She lefe the chicle and
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soughc haven bencath it. While ther2 she heard a voice say, "You
get the gun, you find the gun?" A voice xeplied, "Yes®. Nexc
she heard a veice wek, "where is the gel that was sitting in the
van?" and anoiher velice replied, "Come =n.” about some five
rinutes later she emerged from under the van and found Me. Hunitexr
in che sane condition ke had been prior o her going under the van.
He was noc gosponding to her. He was blocding end bLieathing
heavily.

che weatl ©0 & nearby house and soaght assistance. The
police were summcacd and on arravel o Loport was made to pLasective
Zecting Corpocal shavon Johnson, who ooseived the body of the
Geceascd in che van. He searched chic urce and found a 9mm wachcad;
& Sma lave round and a Smm cmpty casing. Hoe also attended the
port mortem ¢xamianiccion and saw Di. 3Bhact iemove from the said
body he had seéen in the van a 9nue wachcad whici was handed ovey
<O him.

Detective Jupciintcendent Donald Eicwa visited che scone
of the ciime on thic rorning following tue iacident and found &
.36 special caccoLdge shell.,

The moge CruCied witnese foi clie poococution was
Julictie Plumnze. T“he Crowan's cace doponced eatively on i
credibilicy of thleg witness. She and tne spplicani livaed Logeliws
at Mammes Reves: Lo Getober 13dc.  Sao was his "paby wothoer™, as
we say in Tawmoicz. They had bocn liviog cogethee for five yecars.
vhe testitficed theal on January 7, i9u9, “he police came to her hone
sud she sprowed Thaar CWo gung woich were kege in o black plastic
bay in the grass bohind her house. Thow2 guns, she saild, were
the piopercy of The opplicaui aad thao iw wes che applicant who
Tad inforiaed hci chioi the guns ware boong kept there. bShe nad
scen him with botan guns prior to Hurricaos Gilbest which was oi
the 1Z2th Qo7 of Septamber, 1988, boeforo the guns were concaalead
in the grass behind Lhe housc, the eppl.cant kipt them anside the
house underneath <ho bed. she fucthes Zaontifred & Johnson's

Baby Powder box conizlning a awnbe:r of caviridges which she 5200
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che applicans Repu o @ press ia che ooy, winicu vhey boch
“CCcupled.

Dateccive Sorgcanc bacringoon lawpbell was a membes of a

raiding parcy which visitea che home of “he epplicant on

January 7, 1962, at about 9:00 w.m. His evidence, if believed

by the jury, wac capablc of corroborating the cvidence of

Julictte Plummer a5 to che finding of tha guas. He saild Doteccive

S5€uior gupecinienconc Dwyer, who was olisc a member of che vaiaing

pariy, spok: o Julictue Plumacr and =11 chiee of thom weno co

e back of tho

noaso wilcce a4 "lazge pizee of grass® 1s culicivated,
Plummcr poinced ©o & spot in the grass znad Superintenuenc Dwyer

wene o the spot and pachked up 2 blucik placcic bag from which he

removed ©WO Sonia-auLumatic pastols -

& sty end Wesson 9ma calllule

end a Colt osuper 3L, Whe serral nuaboy on che buith and VWeosoun
fivcerm was eratcd . Miss Plunmce, 1. mus. La notaed, in hor 2vie
aence sald thac phc had scen the appl. .cene. rubbing down oae of thoe
fiocavae as f he was engeged in filing orf someching. Also fouad
was “"a Johason'n Loby Powder nox concananng @ number of shots;

Lijearm caytridges were zlso found.”

On Monday January 10, 15¢9, he
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cestifred that on che 31lst day of Occonon. 1966, he icceivad
frowm sccing Cooporal sShacon Johnson a soalced envelope marked “..®
which centained:

() one Y parebellium unoexpended caii-
Lidge case

() one .36 aucomaclic axpouced caybridge
Ci.li.

(e o fraguene of a Smun £l co filireaun

Lulleco which worghoed 20 grams

{oxbiibat 7).
Theoso Lhems, it .11 be recalicd, werse rfound at tihe scene of tho
cixie by accainyg Corporal Johnsoa.

On Novaemboer L, 190¢, he receivad o scaled envelope mazhed

"EY which coancainzd one .30 Super aucowatlc cxpended fircarm
Cartiirdyge casu. This was the shell fouvad by Deteclive superia-
cendenal Browa arn the scene of the crime on the following merning
and which wag admictoed into evidence ag oxhibit €. On Novembe:r 3,
1946, he receivast cnother scalea envelops marked "C" which con-
LLaned once 9mm fived copper-jacketed fiicarm bullet which welghed
~eG grams, Yhis was the bulletv recovarad from the body of tha
duceasced by Di. Bhiatt and hended over to :¢ting Ceorporal Juhnson.

-~

Li. was admaivted Lhaco evidence as oxualbit 9.

P

Oa Januwry L0, 1369, hce received ficm Detectlve sergan.at
Barzingcon Cuapbtell Lwo scaled cnvelopes . one containad:
(a)  on: 9 smich and Wesson mocel 459
SO0 automucic pascol with the

seizl nuaber esrasaod (oxhidbit 2)

‘o) thisceen 9ma unexpended forearm
cartridges.
The oches enveiope contained:
(«) one Ymm .35 Super Colt Covein-—
nmont Model mark iV oseoloo U
Souei-automatic pistol biasing
$GLed mwabeyr FG57670 {wxhipic 1)

(2) cight Yum unexpended fizcacm
Caillaidges.

Zunhibiis 1 and 2 were tesc-fisad ond cthe bullets rocoverod.
licroscopic comparisons of the fraginant of che 9ma ficed bullch,
cihidbic 7, asd of the 9ma fired coppec-jocketed fircara bullct,

cxhaibit 9, IuG hut o concludce that botlh cxhibits were fiued
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through the baryel of exnibit 2, the %uer swmith and Wesson model
459 scmi-automat.ic pisiol with serial ouaber cerasced. It meant,
vherefeore, that the bullet recovered flom c¢he body of the deceased
and the frayment found by Acting Corporal Sharon Johngon at tha
scene of che crime weie fired by exaibit 2 which was one of tho
firearms poinced out to Detective superrucenacnce Rudolph Dwyer
py Juliecce Plumacy and whichh she said she had previously scon
in posscssion of (he zpplicant. This was vwiwe the prosccucion
relied on o croace the nexus bocween o applicanc and cae
slaying of Joscopi hunier.

Comparxson i the .30 Super autom=tic cartridge casae;
exhibitc 8, wilh cie test cantridge cases fired and discharged
from the Coli sumi-itiomacic pigiol revealed matchings of the
firing pin and brecch face lmpressions which led tne witness to
coaclude that thoe cartridge case (exhibii §) was fired from the
9mm .38 Buper Coli (exhibit 1), which 1t will be wecalled, is
the fircarm of cthe deceased and, 1f acszistent Coumissionar Vray's
evidence is accepied, it weuld mcan that the firearm was dis-
charged at the scene on the night che declasced came to his
death.

Di. Bhatt, who performed the post moriem examinacion.
was not called to “esiify as all his cocoeds touching upon the
case had been coansuncd by & five which occuired ac his Laboratoiy.

The applicant gave evidence on aaih., He denicd belng
Involved in the jiilling of Josepn Hun:zcr, his alibi was chat
he was at homz at the maverizl time. d: further denied haviag
any conversation with Juliette Plummz: wsbont the fircarms,
oxhibits 1 and 2, ané that ne was aevoer in possession of them
or the bullcets found on the premiscs vhesoe he lived at Mammee
River,

AS was nentioned previously, coen prolix grounds of appeal
were filed, We ave of the view they could be encapsulated as

follows:



Lo Vhet the evidence adduacad by Crown
¢ Coutablash possession of Lhe
fineaums an the applicant was unie-

lisble.
2. Shat che lewwrned trind judge fuiled

=0 poant out to the juny thec che
witness Juliette Plumas ougic to
uave becu regarded as ¢ accomplice
vl non ol as a witnoeso with an
Lazerest Lo serve and (nercfosc
ouglic to have wanned Choa of Jhe
canger of acting on aok Uucorrobo-
LEled eviacnce,

3, “hat the circumstancial evidenco
adduced by the prosooulion was
rguivocal ana daid not poini. conclu-
~ively to the guilt of ke accused.

e . Biva fon Yhe applicant submiclod Lhac given the nwabes
oif persons who had wccess to the promises and to the pluace whexro
cxliibits 1 and 2 were alicgedly found cay nueber of pecsgons othew
thza cthe applicant could have been respunsabie for placing
Galilbices L ound 2 whcerse they wore allegoed to have boon found,

He: farchoer submicood chat Julictte Plummey's evidence as oo che
applicant's possession of the exhibics wos severcly discrediced
=i that her cevidonce suggesced that the opplicant would have boea
“nopossession 0f che aeceasca's gun iong boefore the deceasod loocc
posscesicoun of 1.5 filcarm,

This subiiczion is rendoraed ancomable by two basic flaws,
Whilsl in the orxdinaxy cowrsc of cniags, the numbor of persons
having access to & particulac place can offcei the guescion of
possussicon of srticles found in that plece, in the instanc casc
there 18 posil wwe gvidence given by Juliotte Plunmes, cie baby
mother of <he spplicanc, thac she pau G him in possession of
the guns wolon wouae Lept under che bed in the roow whiich they
ghared ant which were laier removea by =he applicant to he
place from vihici Jey were eventuelly voceovered., 1t, chescefoos:g
Lecame « cucsclon of fact for wae jury oz o whethoer or noc thay
accepted toe tastinony of Julietie Pliswmiez. If tno jury accepiad
her as a vitacse of trulh it was opan o ‘hem to find chav he

had boeen .o posscouion of the exhibres. Whe verdict subscantiatcd

thac thev so accepuad her,
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It is a fach thac HMiss Plummes's evidence placed the
applicant in posstssion of the ueceasaed’s gun before Hurricana
Gilbert which was in September 19bd. Howover, as to the daie
when she gaw him 1o posgession, it must be borne in mind thac
ihe offcence was comuitced 1n 1980 and tlw: case was triced in 1993,
The witness did coy Lhat 1t was ¢ loag oime and she could mno™
Lamewmber whea . owian she farsc saw haa with che guns. This
ANSWOL Wds proific ol oaly when she was boing presscd to assist
the coure by losainag cuvuneel for che Cinwn.

The learnod veial judge in has swawailon nc page 150 of
he transcrlipi addocesca the conflict ihus:

“How, e is a bit of evidoencs that you
WOULG DEVE Lo CXELNe Caoeiully Delatse
Misz ¥lulgeer tola you cnav cic accuscd had
Lhase gun. before GiLlbaot, thet is, before
Scpizwos: of 1960, But frowm Lbho evidoence,
e Pooscecution 1s asking you oG say thac
M. FAunter, 4ad nis gun up oo e 2tch of
Ocieobir, 1988, he fired i1z Ocucboer 196y,
Commisuioney Wray oxamined o énd he found

2

cha'. the shell that wes found st the spot
siwowed - that the fivring p.oa 9u that gun
wacchea the shell thacv was found ca the
3PU.
As I told you, seal evidence Lomcolnes
ig ovaa seronges than oval cvidence and
OU IS L cnamine li. And Miss Plummcr's
aveedence shows that she.s saying chat
che accused had 1t long tinc betone
Gilbeil . Ehe can't rawmemboer. Lo was a
long Cime now. Bul 1o s e mnatiter fou
you howi you vaiew the evidoenss, wiat
avidence you woll accept aow what you
will reject.”™
in Cis pessoge the leazued coial judge haghlighted the
conflice in dise Plunmer's evidence. l!o poiunted co the evidenca
of aAssitn - Comlesssoner Wray whicn sneweo that the fixedim owaed
by <he deceased aws which was recovaced riom promises wheze the
applicant conabricd with Miss Plummeyr wag ladoced fired ac the
scene of =he criac By so doing he was zusziscing che jury <o
“esoive the confliici an bMiss Plummer's cv.dence if indeed ic could
have beea Sescived. it is cbvicus from ciie verdict of ithe jury
ihat they accepued thac whe gun was fl.cd at the scene of tha

crine, that Mizs Plumier wvas misitaken as te whea she fairst saw

che applicanc wich “he £i.carm but chat sie dad sce him with Lhe
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firearm as also the other firecarm which discharged the shot which
killed Mx. Buntcr. This approach by :he jury was permissible
on the evidence boaforce them. There was no challenge, at the
irxrial, that guns were found on the prewises. We, therefore, do
not agree with the complaint that che widence as to possaession
was unreliablc,

The sccond complaint was wiist -he guan having beca found
on precmises occupied by Miss Plummer and she having been taken
into custody by <h¢ police shie fell inco the category of an
accomplice vel noun «r & witness with an inccrest to serve, conse-
quently the judge ought to nave given chie jury the accowplice
warning.

We do aot accept that there was any ¢vidence to suggest
that kiss Plummer was an accomplice o: that she was a witness
with an interestc ©o serve. The circumsi:ances of her being taken
inte custody were not explored at tne trial., It was not whilst
she was in cuscody that shemade the rovelations to the police.
Then 1t could be saxd that she die so ©o secune her release.
the was released and subseyuent to hir sclease the police
returned ©o her praaisce ana spoke o hr.  Regrettably, it is
noct unusual for Hie pelice in Jamaics whoenever theie is a curfew
te rake persons into custody wichout being able to justify such
action., Againsti this background tne meze taking of a person into
custody is no indicalion cthat tac person 15 an accomplice orxr a
person with an inuerest to serve.

The law iz scitled. if a witness was a partacipaat in
the crime chawvged (an accomplice) ors if cn the facts it was
unclear whecher or noc he was such a paw.ticipantc (accomplice
vel non) the trial judge is bound to give a waining to the jury
of the danger of acting upon such evidonce without coxroboration.
Wihere it is alleged by ihe acfence thac the witness has an
interest to soxve, but it is nov suggusiod that he was in anyway
a participant im the crime chaiged, therc is ne duty on the txial

juage to give an eccomplice warning.
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This courtc has in 5.C.C.A. 22, 23, 24/80 R. v. Champagnie

et _al (unrcportcd) September 30, 1983; S.C.C.h. 45/89

R. v. Leroy Barrett (unreported) J@ns 1o, 1990 and S.C.C.A., 161/90

R. v. Calvin Hunter (unrcported) June 30, 1992, approved the

dicta of Acknez, L.J. in R. v. Beck (19621 1 all E.R. 807 at 313:

"Whilc we in no way wisn (o dotiact from
the obligation. upon a judge to advisze a
Jury ©o proceed with caution wihwre there
ig material to suggest tnat a witness'
evidonce may boe tainted by an improper
moc.ve and thoe strongch of that advice
must vary accoirding to the iac¢its cf the
casc, we cannot accept thal chore i1is any
obligacion to give cthe accomplice warning
with @1l that c¢ntails, whean it is common
gzound “hac thoere is no bagic for
suggesting chat the witacss 1s e parcici-
pant ¢. in aay way involwved ia the crime
the subject matces of tho wricl.”

The complaini concerning the guality of the circumstantial
evidence was noi substcantiated by the applicant. Once the jury
accepted the wvidence of Miss Plumme. as w0 the posscssion of
exhibits 1 and 2 by thce applicant, then bascd upon the cevidence
of Assistant Commiczsioner Dansiel Wiay, thae Government Ballistics
Expert, and the evidence of Detective heiiing Corperal
Laurcl Campbell that the fircarm bearing sciial number FG57670
belongad to the doccased, it became a mattcr for the jury whethex
such evidence pointed coanclusively to thoe guilt of the applicant
and to no otcher conciusion. See Hodga's Case (183¢) 2 Lewin C.Lo

227 which was approvcd by this court .a R. V. Cecil Bailey [1975]

13 J.L.R. 46 at 49, whoie ic was s#id pur Edun, J.b.:
“It cannot be disputcd that in Jamaica
therule in Hodgi's casc has boconc
sottled thact such & special dircction
as to the way in which puuaiy circum-
scuntial cvidence is (o bz viewed
should bo given to the juuy.”

There was ovidence av che close «f the case for the prose-
cution which could prapexly be left for ©hce consideration of the
jury. The obligue suggestion thac thce judge oughi to have with~
drawn the casc from the jury's consideration is unsupporcablc.

It 1s appropiiace <o refer to the dicta in R. V. Galbraith {19611

73 CK. Appo no 1242



-10-

“Whera on cone poussible vicew of the facls
cherz is evidence on which the jury

could properly ccenclude chac the defen-

deat Ls guillty, then thae judge should

allow “he mavter to be Ctoicd by the

SULY . 7]
This was . _ndecd, such a caseé. The evidence was compelling,
The verdaice is osupportcaed on che evidence.

wWe ave, thanefore, of the view thnt (he application must

be refusoed.



