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WRIGHT, J.A.:

-This appeal enjoys the distinction of being the first
.C cone béfore “his Court under the Matrimon:ial Causes Acc, 1989
(The Act). But by thay same token and, further, because the
, Act introduces a system which represents guite a departure from
that which previously obtained it suffers fxom'ﬁhe ﬁandlcap of
not having wichin our jurisprudential system any precedents
witich can rendGer assistance in its interpretation. i remind
myself, however, that it is an interlocutory appeal and that i
should yield neither to temptation nor the invitation to endea-
vour beyond +he bounds of the immediate requirements of this case,

The appeal challenges the exercise by the Master of

ey discretion in granting an extension of time to the respondent.
£eo\file an Answer and Cross-Petition. it will be necessary, there-
fore, to examine whether that discretion was judicially exercised

and in doing so the relevant provisions of the hct must necessarily

he examined.
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The single ground for a decree of dissclution of
marxiage is provided by section 5(1) of che Act. it reads:

"4 petition for a a=cree of dis-
solution of marriage may be presented to
Lhe Court by eirther party Lo a marriage
on the ground that the marciage bhas
broken down irretrievably.”

The prerequisite to this ground being considered by the Court is

statea in section 5(2) which states:

“subject to subsection (X)), in pro-
ceaaings for a decree of dissolution
of marriage the grouna shall be
hzld tc have been established, anu
such deciee shall be made, i1f, and
only ifi, the Court 1is satisiied that
the partiesseparated and thercaftor
liveda separately and apart for a
continuous period of not less than
twelve months inmediately pireceding
the cate of filing of the pobtition
fox that decree,”

But subsection (3) makes it plain that 1o is not all plain sailing.
That subsecticn provides:
“A decrec of dissolution of mariiage
shiall noc be made 1f the Court is
satisiied that there is 2 reasonable
likelihcod of cohabitation being
resumed,
The section reguires thereiore:
{a) & separation
(b) A continuous period of twelve
months living separately
immediately preceding the
presencation of the petition.
(c) lio reasonable likelihcod of
coliabitation beindg resumed
i.e, no reasonable likeli-
hood of a reconcil.ation,
For the purposes of this appeal, >t is not necessary
to deal with thase various aspects in detail but because of a
lack of precedents and the fact that counsel did express opinion
on the section, I will make certain commenis. The first comment

i make is that is is certainly net correct, as Dr. barnett seems

to think, that the parties are the ones best suited To decide
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the issue of irrecrievable breakdown so that once they say the
marriage i1s irretrievably broken down that shoulad be final. The
language of subsection (2) (supra) demonstrates that this could
not be so. It is the Court which must b2 satisfied:

1. That there is a separation, and

2. That after the separation the parties
l:ved separately and apar. con-
cinuously for the prescribed perioa.

Cbviously, thercfore, proof of the concinuous living apart is

not the separation whici will satisfy ilie Court that there has
peen an irrecrievable breakdown, otherwise subsection (3) (supra)
would be superflous. If i may express mys=lf this way, 1 would
say that proof cof irrctrievable breakdown can only be shown by
evidence which demonstrates that the fabric of the marriage has
been damaged beyond repair. in more accustcmed language "Has the
consortium vitae been terminatear”, since ouxr act has been
modelled along che lines of the wustralian Fawmily Law Act, 1975,
it will be instructive to see how the subject is regarded in that
jurisdictiocn. H. A. Finlay anc K. J. Bailey-Harris, the authors
of Family Law in Australia, Fcurth Edition at paragraphs 404-405,
treat the mattzr thus:

“Consortiun or consortium vitac to
give its full name is the legal
reiationship of husbanu and wife,

iis meaning has been encapsulated as
fliving together with all the incidents
that flow from that relationship’

P. M. Bromley and . V. Lowe, ¥Family
Law, 7tvhh Ed. 1987, p. lU5. What those
incildents are in law current law can
best be ascertainzd from recent cases
on separation, for separation (itself
now the sole ground for divorce in
Australia if it is of twelve months’
duraticn) represents the breakdown

of the consortium vitae and so its
antithesie,

Recent decisions of the Family
Court of Australia have ofifcred a
checklist of the various incuidents
of the consortium vitae, but alsc
stressed that no checklist can be
exhaustive since marriage neans
different things to diffecent people
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“»nd thus the incidents will vary
from couple to couple.  ‘rhus Lk

Vil _LARKIAGE UF Qubb (Wo «) {1970 )
9 sLR «U)L at 4U3 Watson J cbseived
Lhat :

‘Hliat comprises the mavital
relationghips for each couple
will vary. MHarriage involves
many 2lemenis, some or =1l of
whicii may be piesent in a pax-
ticular marriage - elements
such as dwelling unde: the

same roof, sexusl intoicouise,
nmutual society and procection;
recognition of the exssience

of the marriage by both spouses
in public anc praivate velacion-
ship.’

o ihese may now be added “The nurture
ana support of che chiluren of the
marriage recognized by the Full Court
of the Family Court of Auscralia in
ravey's Case (157¢) lu BLR 259 as one
of th2 comnmen duties of the parties,
both as an essential element in the
narztal relationship, and 25 an obli-
gation recognized by the ramily Law
Act...'

This, then, appears to reflect, at least in part, the legal

background againat which our legislators have chcsen to operate.

in purperted compliance with Form & prescribed by the

matrimonial Causes Rules, 1989 (The Rules), the petitioner on

April 10,

1996, filed the folloiiing petnition:

W

. That the parties were married at Woodbiock
ort-of-bpain, Trinidad by Reverend Turnell Kelson
harviage Ufficer of the Lsland of Wrinidad and
osacou on the 1Zth day of hugust, 1973,

)

MG NG b

)

: That at the time of ihe mariviage the husband
Respondent was a bachelor and the wife Petitioner
Was RilLeail haXink FOO, a Zpinster.

3. The husband was born in Portland Jamaica
on the 3ist cday of Harch 1940,
The wife was born in Port-~ot-Spain, Trinidaa
or: the 15th day of Lay » 1951.
4, That after.the saidmarriage the parties lived

and cohabited at the following place within the
jurisciction: -

10 Hopeview Avzaue, Kingston o saint Andrew

5. The Petitioner has been ordinarily resident
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“in Jamaica for a period of cver twelve (12)
years inmediately preceding the presentation
of this petition ana has livea at 10 hopeview
Avenue Kingston ¢ frow liazch, 1987,

‘ihe kespondent is a Company Dilrectox
and lives at 1u Hopeview Avenue, Kingsten 6.

O Yhe following aie ihi2 relevant childien:~

STeEIAN MINCYY born June 16, 1974 and
ilive at LU Heopeviow ivenue

oUZALLE HMiiowY boarn Februacy 14, L1977

and live at LU Hopeviow Avenue

JUALLE loTUYYT bory Januery o, 1979 and
live at Lu Hopeview svenue.

<

the arrangenents propoesad by the
Patiticner for the welfare oif the relevanc
chilaxen are seti out in cie Statenent of

arrangemencs for childien atcached hereto

G, ‘That there have beon nLO pPreviocus pro-
cecaings in this Hopnourable Court or in a Court
of bummary Jurisciction with reference to your
Petivioner's sald marriaga «xther by or on
behalf of your Petitioneir or the rRespondent or
netween the Petitioner and the Responcent with
reference to any properiy of eithec or both of
us,

save and except:

Divorce Suit D.M. U31 of 1988 -~ an
application for disszlut:on of marriage.

This was never hezrd, but was subseguently

rdiscontinued by (rder on the ZJutn karch,
169¢.

Surmons for Custody = D.k. 031 of 1968
which resulted in an Interim Order made
on the 24th July, 1%¢9% that the relevant
children of Lhe mars.age continue to live
wath Respondent and the Petiticoner shoula
have access on alternalte weekendas and
half of the school holidays.

sSummons to dismiss Petation for Dissolution

of mMarriage on ihe 20th kaxch, 195U when
the Uraer was madGea,

Y. There has been nc resumption of cohabitation

since the making of those orders.,

5. The marriage belween ithe partices has broken
down irretrievably.
16, The parties separted on the Znd February,
1966 and have lived sepacater and apart from thet
date.
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"il, The circumstances in which the
parties last separated arve as follows:-

The narriage was never a happy
one. Your Petitlioner has been
subjected wo a loi of abuses and
acts cf cruelty from the Res-
pondent which have caused your
Petitionei to leave ithe matri-
monial home on many an occasion
to se=k the protoction of friends.
Cn the Znd February, 198¢ after
rmuch abuse the Petitioner was
told by the Responcent and in a
boistercus menner tc leave the
matrimonial home anda which your
Petiticner did and has not
returned to cohabitation.

1z. There is no reasonable likelihood
of cohakitation between the pasrties being
iasuned.”

Rule 7(2) of the Rules pirovides:

“where a petition for dissolution of
marriace or for a decree of nullity
discloses that there are relevant
children who arce under 12, the peci-
iion shall be accompanied by a state-
ment signea by the pelitioner
personally containing the information
regulired by Rule 4(2) in the form of
statement reqguired as set out in

form 7 Appendix 1.7

No such statement accompanied the petiticn. 1t was datea
ray 9, 1S9C. “here is no indication on the papers before me
to when it was filed. 1t reads:

“The proposed arrangemerts for the
care and upbringing of tne relevant
children unaer the age of li arec as
follovwe:~-

{a) Residence
1hat the said children continue to
ceside with the Respeondent at
1V Hopeview Avenue Kings:.on U Laint
Andrew as crdered where Juzanne and
Joanna share the same bedroom and
Stefan has his own bedroom. 1In
cudgicion to the Respondent a female
acult lives in the samg house.

(b) Educa‘ion
That Stefan will continue Lo attend

Wolwmers High Schoel and Suzanne at
sGt, Hugh's High Sclicol and Joanna




-] -
"at St. Andrew High School.
The children attend the Brethren
Church in swallowfield.

{c) Pinancial Provision

The children are at prescnit supported
solely by the Respondent who takes
care of thelr maintenance and
educational, dental and medical neeas
as well as your Pecitioner. It is
not proposed at this time to make

any application to the Court for the
financial support of the chilaren.

(d}) #Access

That the Petitioner nas access to the
said children on alternate weekends
anct one half of all School holidays.

The sald chilaren are not suffering
from any serious disability or chronic
illness or from the effects of such
illness.”

There is no indication as to the date of service of
the Petition bu® it is alleged that appearance was enteraed on
or about the LUth day of July, 19%06. &4t some unspecified date
tie Petition wag set down for hearing con the L2th November,
1550. “%hercafter a Summons dated September 19, 1990, was
issued sceking leave to file Answer ana Cross-Petition out of
time. The supporting affidavit reads as follows:

“:, DENNiIs AUDLEY MINCTY, being duly
sworn make oath and say as follows:-
i. That L resiue and have my true
place of abode and postal address

at 10 Hopeview Avenue, Lingston o

Post uffice in the parish of Saint
Andrew and i am a Businessman and

the Respondent herein.

Z. ‘'that in or eavbout the first week
of July, 199C a copy of the Petition
filed herein was served on ne,

3. That I inmediately consulted my
Actorneys-at-Law, lessrs. alton k.
Morgan & Co., and irnstructed them
to file an Appearancce on my behalf,
preliminary to filing an Znswer to
the Petition.

4. That 1 have been advised by ny
se1d Atterneys—at~Law and do verily
believe that an appearanc? was
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“filed hercin on or abcut the 1Uth
day of July, 1990 and served on the
Petitioner's Attorney-at-Law on the
12th day of July, 19%u.

5. That since the time oI being

scrved with the Petition filed hereln

to the present time,. 1 have attcended

at the chambers of my said Attorneys-at-Law
O} numerous occasions, giving instructions
for the preparatcion, and filing, of an
Answer and Cross—petition on my behalf.

v That 1 was recently advised by my

sald attorneys-—ai-Lnw and do verily believe
thal "setting down papers” have been

filed on the Petitioner‘s bchalf, necessi-

cating the instant application.

7. That the filing of the Answer and
Ccross-petition was primarily delayed
because 1 was awaiting medcical reports
for my children, Suzanne rinott and
Joanna linott, to be atitzched to the
Stetement of aArrangemente for Children
whicn was to be filed with my Answer
and Cross—petition.

6. That I did not receive these
meaical reports until the 5th day of
September, 19%0 for iwo primary reasons.
Firstly, my said children's doctor was
on vacation and not cccessible and,
secondly, an appropriate time had to

be set for the children to be re-
examined by the said doctor and the
relevant medical recerds consulted.

$. That I have been further advised
by my sicg Attorneys-—at—-Law and do
verily believe thet L have & good and
proper Answer and Cross—peticion to

be filed herein ana Lhere is now
prouuced and shown to ne a copy of the
answer and Cross-—petition my said
Attorneys-at-Law iatend Lo file on my
pehaelf marked “DAii™ for iaentification.

iU, That I do weirily beliszve that in
the circumstances, there has been no
inorcdinate delay on my pari and that
he Petitioner will not be unduly pre-
juaiced by an Cuder of this Honourable
Court granting the relief sougt herein.

Li. Yhat in the civcumstances I res-
pectiully pray that this ionourable
Court will make an Crdexr Zn the terms
of the Summons for leave Lo file Answer
and Cross-petition cut of Time filed
hercin,”
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This Summons was heard on iliovember 12, 1950, when it was ordered
that:

1. The respondent be granted lcave to
file and serve on the petitioner an
knswer and Cross-—Petlition within
fourlteen days of the hear ng of chis
application,

Z., The petitioner be ¢granted leave to
file Reply and Answer to the Cross-
Pevition witcthin fourteen days of
the service of said Answer and
Cross—~pPetition,

3. Costs of today be awarded to the
PeviLlioner to be agreed or taxed.

4, Liberty tc apply.
The master gave the basis for her decision ana there are at
least two very good reascns why thoy should be disclosed.
Firstly, the Aci i1is new and since it departs radically from the
English Systen, wilch had previously obtainea in our Courts but
which can no longer assist us there is grcat jurisprudential
value in building up our own body of opinicn on the Act with the
assistance of such systems as are of comparable design and pur-
port. Seconcdly, it is important where cdecisions are arrived
at involving he exercise of a judicial discretion that the
Court of Appeal, as a general rule, be able to refer to the

reasons for zuch exercise. see Eagil Trust Co. Ltd. v. Piggott-

Brown and another (1%85) 3 ALL E.R. 119. The mainstay of her
reasons 1is stabt2c thus:

“Further, the respondent has advanced
¢ reasconable excuse for the delay ia
filing the answer and cross-petition,
1n that the medical evideace necessary
few the filing of the Siatement of
srrangements for the children, who
reside with him, did not become avall-
aile unctil after tne expiration of the
time limited for filing ithe answer.
Thercfore, mere lapse of time should
not operatcte as a bar in pormitting him
from securing an opportunity to have
his day in Court since he is desirous
of being heard and was advised that
he had good grounds foir obtaining a
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"decree., He ought not to be deprived

of a right which ordinarily would

accrue to him had he filed his pleadings
within the time prescribed by law.

The drafil answer indicates Lhat the
respondent has a plausible answer

0 the petltion and Lha pDroposed Cross-
petition recites allegations of acis of
acquliery which may have conduced to the
irscetiraievable break-down of the marriage,
wiich if proven woula entitle the
raspondent. to a dacree of divorce,”

Following upon the leave guanted by the mMaster the
under~merntionec Answer and Cross~Petition, which i1s fully
stated for iis effect; was filed:

“The Respondent, DEUBLIS AUDLEY MIWOTT,
by his Attorneys-at-Law, Alion E. mMorgan & Co.
in ansver to the Petition filea in this Cause:-

1. Admits the matters seit oul ain paragraphs
1 to ¢ and paragraphs ©t and 10 thereof.

2. Does not admnit Paragraph 7 thercof.
Furth2r, 1n relation to paragraph (a) of the
“Anendea” Statement cof Arrangements of Children
filed herein, your Responden'!: says that apart
from the Petitioner and lics. Jennifer Baker,
the live-in domestic helper, the only other
“female adult” who lived at 10 Hopeview Avenue,
Kingston 6, saint Andrew, was Miss Cecclra
Mitchell who slept in/shared the bedroom with
Mrs. EBaker at all times curing her stay at the
said pre=nises.

Your Respondent was assisiing kiss Mmitchell
with baoly needea acconnedatlon whailstc she
was studying to become a technical education
teacher at the College cf Arte bLcience and
Technology in the parish of Saint Andrew.

lizss Mitchell was raised by your Respondent
and the pretitioner duraing the laiter part of
Miss litchell's high school years.

To the present time, your Respondent has
never had sexual intercourse, neither before
marriage, during cohabitation with the Petitioner
nor since the separaticn,; with anyone other
than the Petitioner.

3. admics the matters set out in paragraph S
theireof .

4., Denies specifically the matters set out in
paragraph 11 thereof,
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5. As e paragraph 11 the Respondent
tates es follows:-

Tiie marriage was a nappy cone until
1902 when your Kespondent discovered
tha' the Patitioner was commitiing
gcultery., The retitioner and your
responuant were reconciled in 1%62
and the marriage was again & happy
one until 19%d7 when the Pativionzsr
adititted 1o youi Respondeni what

she was strll commiviing aduliexry.
Your Responaent has never conmitied
any acis ol cruelly or abuse agalust
chiee peunzticoner but, on the coniiary,
nasg been excremely, forglving of

the veliticner's auulleicus and
ebusive conduct. Further, your
wesponuent specifically c<znieg that
he wola tne Petitioner 1o leave the
mat: Llwonial home on rFebrualy 2, 198u
ana highlights the fact that the
Pztivioner, your Kespond=npi ana the
i=zlevant childaren of the narriage
czlebrated a happy marriage cn
Januairy 31, 1SuL.

v, Admits paragraph 12 thereof,

7. “hat the arrangements proposea by
your Respondent for tne weltare of the
relevent childrer are sebl ouc in the
Statenent. ¢f Arrangewments for children
attached hersto.

¢. Ls o the whole Petition, your wes-
poncent relies upen the followwing facts:-

{(a} 7That the pPetitioner has committed
frequent acts of aduliery, during
che course of the marriage up to
ithe time of separation and since
che separation, an¢ persisis in so
aoing wich divers individuals,
including XY, a medical doctor
then on the staff of the national
.Cheg Hospital and the bustamante
Cnildren's hospitel, CD, formerly
First becretary of the Trinidad
ance Tobago nigh Commission and

BY of Texaco Limited who vesides
in Mandeville in the parish of

-

Manchester., Fuither, your kespondent
nas on several occasions: throughout
the marcizge seen "hickies” con the
Pelitioner's neck ana the Pectitioner,
when contronted by your Respondent
adnitted that these "nickies® were the
result of adulierous ¢NCOUNLEXS;




(b)

(c)

(ad)

(e}

(£)

(g)

(h)

(1)

-1Z-

“hat your Respondent finds the
Fetitioner's sexual promiscuity
and/cr persistent adultercus con-
duct onerous and intolerable;

That the Petitioner’s persistent
acultery has causec such odium and
sexual scandal in Jameica, ‘'rinidad
and Tobago and barbacos, where the
Petitioner hnas freguently worked,
thal your Respondent finds a recon-
ciliation with the Petitioner highly
improbable;

That the Petitioner's trivialising of
her repeatedly having contracted
sexually transmitied discases ana

living with such diseases is frightening
and repulsive;

Thet your kespondent finds the
Petitioner’s persistent lying and
dishonesty to be intolerable wherein
your Respondent can no longer trust the
Petitioner;

That your Respondenit finds it impossible
to further tolerate the numerous tele-
phore calls made to your Kespondent's
home arnd office, including telephone
calls in the early hours of the morning,
by wives complaining of the Petitioner's
sexual involvement with their respective

- husbands;

That your Respondent also finds it
rmpossible to further tolerate the facr
that the Petitioner engages :n frequent
guarrels and ugly confrontztions with
c¢ivers individuals who regularly complain
L0 your Respondent that thz Potitioner
aefames them., Consequently, your Res-
pondent 1g ashamed tc be identified as
“he Poetitioner‘®s husband;

That the Petitioner's frecuent abuse and
neglect of the said relevant children
whalst she was living ac the matrimnonial
heme, combined with the said chilaren's
reluctance to live with the Petitioner,
makes any resumption of family life or
cohabitation between the parties

highly unlikely;

That despite constant counselling by
church officials in the ycars immediately
preceding, and up to, the separation

of the parties in February, 1988, the
Petiticoner refuses tc discontinue her
outrageous behavicur and shows either
indifference or a completc lack of
remnorse and,
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(3) That two of the relevant chaildren,
namely STEFAN and SUZanlE, have
consistencly threatened to “run away"
o:r leave the matrimonial home if the
Petitioner were to return there;

9. Thet. the Answer and Cross-Petition is
neither presented nor prosecuted in collusion
with the Petitioner, neither has your Res-
pondaent in any way been accassory to, con-
nivad at or condoned the adulisry herein
allegedu,

WHEREFORE THE RESPCHALDBNHT HUMBLY PRAY:-

L. That this Honouraple Court will be
pleased to reject the Prayer of the
sala Petitclion and dismiss the
Petition;

Ze That further, or in the «lternative,
“hais Honourable Court will be plecased
to dissolve the marriage on the grounds
s<t oul hereing

W
°

‘vhat he may have custody of the relevant
children;

4. That this Honourable Court do award to
Lim such weelly or monthly sums of
money by way of maintenance of the
children pending suit as appears just
andi,

5. That he may have such further and other
relief as may be just.”

iwa observatione may be made at this point. The first 1s that
the reason given by the respondent for his delay in taking the
contemplated ac*ion was his endeavour to comply with Rule 7(2)
{supra). The sccond is that paragraph ¢ of the Answer and
Cross-Petition is redclent of the previous Divorce Act.
The four Grounds cof appeal were c¢ealt with in an cmni-
bus position. ‘The Crounds are os follows:
“l. The learned iMaster erroed in

law in granting leave ic the

kaespondent to file an answer to

the Appellant's Petition in that

the Respondent’s application

disclosed that fhere was no

answer oy reasonable answer to

the Peiition;

2. The learnecd Master cryred in law
in granting leave to the Res-
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“pondent to file an answer ox
Cross—~Petition in that they

were calculated to delay the faiyr
hearing of the Pelition, vexatious
and an abuse of tho procsess of the
courty

3. %he learned rMaster erred in law in
granting lecave as aforesaia in that
the patent objective of the kes-
poncent and effect of the proposed
Answer and Cross-Peiltion are to
produce allegations, rocrimainations
and conclusions as to guilt, contrary
Lo the purpose and intencment of tne
matraimonial Causes Act; and

4, 'The learned master ecried in law and
on the facts in granting leave as
aioresalid as there was nc reasonable
cause, excuse or explanation for
che Responaent’s delay.”

in support of wLhese grounds, Dr., bainatt referred to sec—
tion 5(1) of the Act and submitted that Yhe reguairements are:
1. 4Yhe parties separated and lived
scparately and epart for twalve

months,

4. ‘Therc is nc reascneople likelihood
of cohabitation being resuazd,

3. narriage irretrievaply
broken down.

1 have earlier dealt with the section and do not propose to
repeat myself, e then referred to Rule 24(L) of the Rules
which providnss foi the filing of an Answer and Cross—Petition.
The Rule is as follows:

"i Respondent cr other party named
in a Petition who has entered an
sppearance to a Petition and who

{a}) wishes to defend ciiec Petilion
o to dispute any cf the facts
alleged 1in 1t,. or

(b) wishes to pray for relief on
any ground authorised by the
act, or

(C) 0 0 © % 9 8 ¢ & 9 © 0O 00 9 N O CE OO A O 0 e O e 20
shalil within fourteen days after the
expiration of the time allowed for

the entry of such Appeacance file
an Answer to the Petition.”
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On the question of fault he referred to some English cases
which he said dcmonstrated that an enquiry into fault is not
permissible if it leads to no benefit to a party or is not a
means of safe-guarding that party against some grave financial
or other hardships. To my mind, that submission reveals an
umbilical bond to the English System which we are told is not
maintained by tho Act. ‘

Turning his attention to the "Statement of Arrangements
for Children", Dr. Barnett submitted that there is no require-
ment for a Medical Report. But such a Report does, indeed,
appear in PForm 3 which prescribes the contents of the State-

ment of Arrangements for Children. The final paragraph of

that Form reads:

“The said children is(ard not
suffering from serious dis-
ability or chronic illness or
from the effects of such illness.
state in respect of each child
so suffering the nature of the
disability or illness and attach
a copy of any up to date medical
Yeport available.”

Such a report was all the more relevant when reference 1s made
to the Ltatemeni of Arrangements for Children filed by the
Petitioner which concludes:

“vhe said children are not suf-

fering from any seirious disability

or chronic illness or from the

effocts of such illness."
He furtvher submitted that insofar as the children are concerned
there is no nead for the parents to be exposed to a trial when
the substance of the Petition is conceded. Finally, he sub-
mitted that the learned Master exercised her discretion on
wrong principles of law and took into consideration irrelevant
matters and applied English principles without recognising the
distinction between the English and Jamaican Acts.

on his part, Mr. Wilkinson submitted that it is

incorrect to contend that an Answer is not an answer as con-
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templated by Rule 24(1) simply becausc it does nct offer a
defence to any of the elements reguired by section 5 of the Act
because the rispondent can only defend or dispute any of the
racts 1n the Pecition by filing an Answer., 1 think he is
corract. And inasmuch as a step in default haa been taken in
that the Petition had been sct cdown for hearing, he adverted
to kule 27 which has becn complind wiith. That rule provides:

"llo pleading shall bz filcd out

cf time without leave after a

sitep in aefault has been Laken

or cirections for trial have

becn given,”
A8 regards disputing any of the facts in i-he Petition, he
questioned whether the respcendent ceoulce be denied that right if
the petitioner had allegec that "the respondent together with
a criminal gang had assaulted the petiticner?®. The answer to
that question nust be no. His contaention was that the res-
pondent was only striving to place before the Court all the
matters whicn should properly be considered before a decision
1s made. ne showed to the Court a copy of the Medical Repori
which reveals that the twe relevan'. chilaren are asthmatic,
cne being chronically so.

Dr. Barncti's seli-defeatinc avgument was that since
the respondaeni. concedec the irretrisvaiule breakdown of the
marriage he ought not to have had the discretion exercised 1in
his favour. That submiss:ion ignores the fact that it is only
from the Answesr that the petitioner or, for that matter, the
Court can know what the respondent is saying; so to refuse
leave to file the answer and Cross-Fetition out of time is
to hold the mind of the Court hostage tc such allegations
which the petitioner chooses to include whether they be true
or false.

In regponse to the allegation that granting leave

to file the Answer and (ross—pPetition s calculated to delay



~17-
the fair hearing of the Petition, bMr. Wilkinson submitted
that *that is not so because without that pleading were the
Court to dismiss the Petition thus leaving it to the respondent
te take action then it is that greater delay would result,
For my parit, i am averse to any suggésticn that speed in depari-
ing from the marr:age bond is ©o be placed on par with the
interests of thiz children of the marriage let alone being
accorded paramount staitus as seems to be implied in the ground
of appeel. That Lo my mincd would have the effect of tying
the hands of th=z Couri insofar as protecting the interests of
the children ig concerned - a subtle form of child abuse. I
have already pointed out that the petiticner deliberately
omitted to inform the Court of the health of the children
as she was reguired to do by Form 2. Had not the Master
exercised her discreiion in favour of the respondent the
petitioner would have succeeded in pulling wool over the eyes
of the Court.
Paragraph 11 of form 2, setting out rthe matters to
be included in the Petition, states:
“he circumstancaes in winich the
parties last separted are as
follows: (4Set. out shortly the
fucts relied on)."
In response t¢ chin reguirement the paetiticner alleged:
“1i, 7The circumstances in wiilch
the parties last sepa.atdd
are as follows:
The marriage was never a
happy one. Your Petitionexr
has bean subjected te a lot
of abuses and acts cf cruelty
from the Respondent which
have caused your Petitioner
to leave the matrimonial A
home on many occasicn (sic) to seek
the protection of friends.
on the zna February, 1988
after much abuse the
Petitioner was teld by the

Respondent and in a boisterous
manner to leave the matrimonial
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"home: and whaich your Patiticner

didi anc has not returined to

cohabitvation.”
In stark but ceondensea terms that paragraph charges the
respondent willi gseveral acts of cruelty occasioning her leaving
the matrimonial home on several occasions prior to the final
break on February 2, 196L. indeed, if those are the facts one
can only sympathise with the petitioner. At the same time, how
can Dr. Barnztt, while defending such & Petition, criticize
the Answer and Cross-Petition on the grouna that it has done
the impermissible, i.e. “to relate to che perioa before the
last separztion': Frankly speaking, I dceply sympathise with
draftsmen who are expected to draft Petirions alleging
irreconcilaple breakdown of marriages while at the same time
avoiding all incications of fault. if “he ground for divorce
wz2re that "The P2iitioner nce leonger wishes to cohabit with the
‘espondent” ard no reasons had to bae statec¢ there would be no
Afficulty. bLut as the ground now stands no one can expect
varagraph 11 to be filled with the language of courtship. It
is the decision of the Court and not the ipse dixit of one or
other of the parties wiich determines whether there has been an
irretrievable breakdown. While ineistirg that the respondent
on legal advice only sought to place before the Court relevant
matters for consideration, Mr. Wilkinson conceded that the
allegations by the respondent could be less explicit - names
and acts of adultery could be omitted. To that extent,
therefore, the Answer and Cross-Petition can be amenaed.

Having given careful considereation to the record
before the Court and the competing submissions as to whether
the learned Master erred in the manner in which she exercised
her discretion, . have coms to the conclusion that she exercised
her discretion judiciaily as endorsed in hex reasons. 1

repeat that the Act and the accompanying Rules arxe both new
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and time will be required for their application o assume its
propexr rhyitlur. in the neantime, fne Court must be alert to
ensure thaet the interests of the children of the marriage
are preotected so that the children are nof treated as some
inconseguential cppendaage to a marriage which has gone sour.

It is evident that the peuitioner was far more
concerned about making her exit from the marriage than showing
appropriate cencern for the welfare of her children.

While 1t is true that the:se have been omitted from
the record before thig Coust Lhe ptatenent of Arrangements
for the Childisn, which was alleged te be attached to the
Answer and Creoss~r¥etition as well as the Medical Report con-~
cerning the chilaren, it is my opinion tha% the learnced Mastor
was sufficiencly alceried to the fact =hot the whole truth had
not beern told aboul the children by the petitioner and was
thoreby justificd by the excrcise of her discreticn to allow
fer such information to come before the Ccurt, Added to this
is the fact that the opportuniiy afrovded by Rule 24(1l) to
dispute any of t“hec facts in the Petition should not be renderead
nugatory.

There is & peculiarity about this appeal to which
Y think referonce ought to be¢ wmade. 1L is thie, Craticism
has been lecvellea at the master Lor considering English
cases and consecuently apply.ng the wrony principl2s but it 1is
important to observe that counsel for the petitioner - not
Dr. Baxneii - sought to persuade the Master by citing and
relying on English cases. Before us, although it is contended
that we have broken ties with the English system in the pro-
visions of this Act, only kEnglish cases were menticned. The
nearest we came Lo being presented with aany assistance from
Australia was to be tolda by Mr. Wilkinson that up toc 1508

there were nc hAustralian cases on the peint. We are there-
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fore very much on our own in this regaird and must be careful
“o ensure that in applying the guiding principles human
consideratiorns a2x2 not sacrificed for strictness of construction.
| pefor: paiting with the case, 1 should mention a
mat ter raisaed by Dr, barnett, surange thouch it appears. He
was a nember of the Comnmittee which signed the Matrimonial
Causes Rules, 19¢9%, intc be.ng which came into operation on the
2vth day of l.ay, 1%8%. However, as he made his submissions he
thought he deiacied some incongruicy brtween kKule 24(1) ang the
Act. L mention “he matier withoutb passing judgment upon 1t
with a view o alerting appropcizte authorities to the need
to take a sccond look ait these new provisions.

in conclusion, i would dismiss the appeal with costs

to the responaont.




FORTE, J.A

in a petition dated the 10th April, 1990, the appellant
sought the dissolution of her marriage to che respondent. HWo
answer to the petition having been filed, the appcllant applied
in July, 1990 for the cause to be set down for hearing and it
was so set for the 1lZ2th November, 19950. However, on the
12th September,; 1990, the respondent filed a Summons for leave
to file an Answer and Cross-petition out of time, and this was
heard on the 12th liovember, 1990 by the learned Master who
ordered: -

“l. The Respondent be granted leave
to file and serve on the
Petitioner, an Answer and Cross-
Petition within i4 days of the
hearing of this application;

2. The Petitioner be granted leave

to file a Reply and Answer to

the Cross-Petition wichin 14 days

of the service of the said

Answer and Cross-Petition.”
It is from this order that the Petitioner/Appellant has appealed.

in order to come to an underscanding of the issues

raised, an examination of the content of the Petition and the pro-
posed Answer and Cross-petition is necessary.

In keeping with the Matrimonial Causes Act and the
Matrimonial Causes Rules, che petitioncr alleged in so far as is
relevant, the following:-

Paragraph 9 "“The marriage between thc
parties has broken down
irretricvably.

Paragraph 10 The parties scparated on
the 2nd February, 1988
and have lived separate
and apart from that date.

Paragraph 11 The circumsiances in which

the parties last scparated
arc as follows:-
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“The marriage was never

a happy one. Your
Petitioner has been sub-
jected to a loi of abuses
and acts of cruelty from
the Respondent which have
caused your Petitioner to
leave the matrimonial home
on many an occasion to seek
the protection of friends.
On the 2nd February, 1988
after much abuse the
Petitioner was told by the
Respondent and in a bois-
terous manner Lc lcave the
matrimonial home and which
your Pctitioner did and has
not returned to cohabitation,
and

Paragraph 12 There is no rcasonable likcli-
hood of cohabitation between
the parties being resumed.”

The respondent in his proposed Answer and Cross-petition in
far as is relevant states:-
"Paragraph 1 Admits the macters set out

in paragraphs 1-6 and para-
graphs § and 10 thereof.

Paragraph 3 Admits the matters set out
in paragraph 9 thereof.
Paragraph 4 Denies specifically the

matters set out in para-
graph 11 thereof.

Paragraph 5 As to paragraph 11 the
Respondent states as
follows: -

‘The marriage was a happy

onc until 1982 when your
Respondcnt discovered that
the Peticioner was commit-
ting adultery. The
Petiticner and your
Respondent werc reconciled

in 1982 and the marriage

was again a happy one

until 1%87 whcn the
Petitioner admitted to

your Respondent that she was
sti1ll committing aaultery.
Your Respondenlt has never
committed any acts of cruelty
or abusc against the
Petitioner but, on the con-
trary, has been extremely,
forgiving of the Petitioncer's
adultcrous and abusive con-
duct. Further, your Respondent

SO
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"specifically decnies that
he told the Pelitioner to
lecave the matrimonial homo
on February 2, 1966 and
highlights the fact that
the Petitioner, your
Respondent and the rele-
vant children of the
marriage celebrated a happy
marriage on January 31,
1968."

Admits paragraph 12 thercof."

The respondent then in
proceeds to allege numerous acts
then 1in so far as the likclihood

ls concerned makes the following

answer “to the whole Petition"
of adultery by the pcciticner,
of resumption of cohabitation

relevant statements: -

"Paragraph s(c) That the Pctitvioner's

persistent adultery has
caused such odium and
scxual scandal in
Jamaica, irinidad and
Tobago and Barbados,
wierce the Petitioner has
frequently worked, that
your Respendent finds a
reconciliaticon with the
Petitioner highly
improbabl. ;

(g) That your Respondcnt
also finds it impossiblec
to further tclerate the
fact that the Pctitioncr

engages in frequent quarrels

and ugly confiontations

with divers individuals who
regularly complain to your

Respondent that the
Petitioner defames them.
Conscguently, your
ospondent 1s ashamed Lo
be identified as the
Petitioncr's husband;

(h) That the Petitioncr's fre-
guent abusce and neglect of
the said rclevant children
whilst she was living at
che matrimonial home,; com-
bincd with the said
children's reluctance to
live with the Petitioner,
nakes any rcesumption of
family life or cohabitation
between the parties highly
unlikcly.”
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The effecc of the proposed snswer and Cross-petition therefore
is to admivtc:-

(i) A separation i1n excess of
twelve months

(11i) That the marriage has

irretrievably broken down,
and

(iii) That there is no reasonable
likelihood of cohabitation
being resumed.
However, in so far as (i) is concerned though admitting the

separation on the 2nd February, 19466, the respondent secks to

deny through paragraphs 4 and 5 of the answer, the circumstances

of the last separation as sct out in paragraph 1i of the

Petition. in respect to (1ii) above, though admitting that there

is no reasonable likelihood of resumption of cohabitation he
seceks to sei out the grounds upon which he has come to that
conclusion.

On that bacikground, Dr. sarnett for the appellant
contended that leave to file an oLnswer out of time can only be
granted where:-

{i) a wuriable defence is disclosed

in the Answer,

(i1) a icasonable cause has been
advanced for the delay in
filing same, and

(iii) that the granting of leave 1is
not against the policy of the
act.

He submitted that neither Lhe affidavit in support nor
the proposed answer satisficed any of the above criteria, and
consequently the lcarned Master was in error in granting the
application.

In dealing firstly with (i) above, a look at the
rclevant sections of the Act and of the Rules is nccessary for

a determination of that issuc.
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Section % of the Act reads as follows:-

"(1l) A petition for a decree of
dissolution of marriage may be
presented to the Court by cither
party to a marriage on the
ground that the marriage has
broken down irretrievably.

(2) Subject to subsection (3), in
pPr cé
dissolution of marriage the
ground shall be held to have been
established,; and such docree
shall bc made, if, and only if,
the Court is satisfied that the
parties separated and thereafter
lived separately and apart for
a coniinuous period of not less
than twelve montihs immediately
proceeding the date of filing of
the petition for that decree.

(3) & decree of dissolution of

marriage shall not be made if the

Court is satisfied that there is

a reasonable likelihood of cohabita-

tion being re¢sumed,”
it is clear then that a pctitioner in advancing his petition for
dissolution of the marriagce is reguired Lo prove one ground only
and that is ‘that the marriage has brcken down irretrievably'. in
order to do so; however, two elcments must be estvablished to the
satisfaction of the Court, and that having bcen donce, the ground

*shall be held tc have been established' ana the decree shall be

made. The two c¢lements arc:-—

“ (1) that the parties separated and
thercafter lived sceparate and
apart for a continuous pcriod
of not less than 1Z months
immediately preceding the date
of the filing of the petition
for that decree; ana

(ii) that therc¢ is no reasonablc
likelihood of cohabitation
being recsumed.”
Additionally, it is clecar from the wording of Scction 5(1)
that either party can petition for dissolution of the marriage
on the ground that $he marriage has broken down, irretrievably .-

and this irrespective of whose conduct ‘resulted in that

situation. The question of fault then 1is not a
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relevant issue, the only matter for determination being whether
the marriage has irrctricvably broken down.

in this case, as thc proposed Answer admits to all the
factors which mandate the Court to grant the decree, 1t would
appear then that no defence is disclosed therein.

Mr. Wilkinson for the respondent, however, though conced-
ing thesc admissions, maintains that that is not the end of the
matter. He contends that Rule 24(1)f(a) of the Matrimonial Causes
Rules, gives the respondent the right to challenge the facts upon
which the petcitioner allecges that the marriage has broken down
irretrievably.

bection 24 of the Rulces states.-

“(1) A Respondent or other party
naméc 1n a Petition who has entcered
an Appearancc to a Petition and who
(a) wishes to defend the Petition

or to dispute any of the facts
alleged 1n 1t, or

(h) wishes to pray for rclief on
any ground authoriscd by the
act, or

/

{c) wishes to oppose the grant of
a decree under Section B of
the Act,
shall within fourteen days after the expiration
of the time allowed for the entry of such
Appearance filc an Answer to the Petition.”

It is by virtue of this rule that Mr. Wilkinson argues
that the respondent, ought to be given the opportunity to file
his Answer and Cross-petition. But is the petitioner required
to state in the petition, the facts upon which it is alleged
that the marriage has broken down irretrievably? The Matrimonial

Causes Rules in Rule 6(1l)(i) states:-

"l. The pctition in a matrimonial cause
shall state:-



(a)

(b)

(c)

(d)

(&)

(f)

(g)

(h)
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the namc of the parties to the
marriage and the date and place
of the marriage;

the principal pernanent addrcsses
within the jurisdicticn at which
the partics have lived together
&s husband and wife;

where 1t is allecged that the
Court has jurisdiction based on
domicile, the country in which
the petitioner and the respondent
respectively arc domiciled;

where it is alleged that the

Court has jurisdiction based on
residence, the places of residence
and the dates on which the samc
commecnced of the petitioner and
respendent throughout the period
cf one year ending with tho date
of prescntation of the petition;

the occupation and residcenc: of the
petitioncr and the respondent at
the time of the institution of

the causey

apart from thc provisions of

Rule 7(2), whether (to the knowlaedge
of thc petitioncer in the case of

a husband's petiticn) any othek -
child now living has bcen born to
his wife during the marriage and,

if so, the full namcs (including
surname) of the child, and his dace
of birth, or, 1f it be the caseg,
that hce is over 13y

if i1t be the case, that there is
a dispute whether a living child
1s a child of the family;

whether or not therce arc or have
becen any other proceedings in

any court in Jamaica or elscwhere
with refcrence tLc Lthe marriage or
to any children of the family, or
between the petitioner and the
respondent with reference to any
property cf cither or both cf them
and, 1if so -

(1) the naturc of the procecedings;

(ii) the date and effect of any
decree cr order; and

(iii) in the casec of proceedings with
reference to the marriage,
whether there has been any
resumption of cchabitation since
the making of the decrec cor order;
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take place at the hearing of the cause, and there may be cvents
occurring even after the separation which may be very relcevant
to the issue. 1In kKeeping with Scection 5(3) of the Act, the
Court must be made aware of the circumscances upon which the
allegation of the unlikelihood of rcsumption of cohabitation is
based so that it can come to a conclusion on that issue. It
cannot be expected to operate in vacuo, and grant a decree
nerely on the "say so" of the petitioner. It follows that even
though therec is no requiremenl to state in the petition, the
facts upon which it is allcged that the marriage is broken down,
the petitioner must nevertctheless ot the hecaring of the cause
satisfy the Court in that regard.
it appears strange thereforce that there is no reqguirve-
ment in the Rules for setcing down in the petition the facts
upon which the petitioner alleges that there is no reasonable
likelihood of resumption of cohabitation. Because of that
omission, thc reference in scction 24(1)(a) to the rcspondent’'s
wish to dispute any facts staced i1n thce petition must relate to:-
(1) The date of the last scparation
though nevertheless twelve
months or morc and the facts in
reclation to circumstances
thereof; or
(1i) Matters in the Matrimonial
Causcs Rules 8(1)(a) o (1),
that is, the faccs relating to
the history and anteccdents of
the marriage, for cexample, the
datc and place of marriagec,
places of abode, number of
children,; cte.
in spice of the fact that the circumstances of the
last secparation may in some cases be immaterial to the deter-
mination of whether there i1s an irretricvably breakdown of the
marriage, it appears that scction 24(1)(a) of the Rules still
permits an answer where those facts are disputed. It provides

for the filing of oan answer, not only in casces where the
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respondent wishes to defend the petition but also where he
merely wishes to dispute any facts statced therein, It follows,
that in this case, the admissions by the respondent though
amounting to non-disclosurc¢ of a defencc te the petition;
nevertheless do not preclude the respondent from disputing the
circumstances of the last scparation as sct out in the petition.
The Matrimonial Causcs Rules, cxtends beyond the normal civil
proceedings where in such circumstances i1t is incumbent on the
applicant to establish that the¢ proposed defcnce discloses a
triable cause. in these cascs a disagrecemcnt with any facts
stated 1n the petition is sufficient to 2llow thce filing of the
Answer. The pctitioner i1n the instant case alleges (paragraph 11)
that the respondent had always becen crucl tc her and it was
that conduct that lcd vo thelr scparation on the 2nd February,
1990. The respondent wishes through his answer (paragraph 5) to
placc those facts in dispute, and to establish that it was
the petitioncr's adultery that led to the separation. Had he
filed his Answer merely disputing the facts in paragraph 11
of the pctition, within the prescribed time, there could
thercfore be no complaint against it. This, cven though the
Act does not contain any requirement for proof of the circum-
stances of thc last scparation, being significantly and
specifically concerncd with the passage of timc since the
separation and the likelihood of the resumption of cohabitation.
The lecarned Master in coming to her decision, did
not, it appear, givc consideration to the fact that the
Matrimonial Causes Act does not recognize fault in the detcr-
mination of whcther a decrec of dissolution should be made.

Instead, she relied on the case of Huxford v. Huxfora (1972)

1ALL ER 330, an English case deccided on the English Divorce
Reform Act 19¢9. That Act is significantly different from

our Matrimonial Causcs Act in that although it enacts like the
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latrimonial Causes Act that the sole ground cn which a petition

may be presented shall bec that the marriage has broken down

irretrievably (Section 1) still retains the clement of blame.
Section 2(1) of that Act states:-

"The Court hearing a petition for
divorcce shall nct hold the marriage
to have broken down irretricvably
unless the petitioner satisfics

the Court of one or more of the
following facts that is tc say -

(a) that the respondent has com-
mitted adultery and the
petitioncr finds it intoler-
ablec vto live with the
respondent ;

(b) that the respondent has behaved
in such a way that the
petiticner cannot roeasonably be
expected to live with the
respondent ;

(c) that the respondent has deserted
the petitioncr for a continuous
period of at least two yeors
immediately preceding the pre-
sentation of the petition;

8

(¢) that the partics to the marriage
hav:. lived apart for a continuous
period of at least two years
immediately preceding the pre-
sentation of the petition and the
respondcent conscnts to a decree
being gcanted.”

In Huxfoird v. Huxford (Supra) a husband petitioncd for

divorce alleging the wife's adultery and that he found it intolerable
to livc with her. (This being the requirement of Section 2(1)(a)).
The wife not having filed an Answer within the reguired time,

and having obtained cvidence of the husband's adultery, applied

for leave to file an Answer and Cross-petiticon alleging the

husband's adultery. The husband copposed the application on the
ground that it would causc delay, and extra costs to him, and

that by allowing the¢ husband's pctition tc procecd undefended,

the wife's right te maintenance would in no way be prejudiced

in that she could bring up all mattcrs of the husband's conduct,
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including adultcry, in the subscquent ancillary procecdings.
ft was held that on the facts the wife had shown reasonablc cause
for the delay in filing an answcr; although the wife had nothing
to lose by allowing the husband's petition to remain undefended
inscfar as her rights to maintenancc would be ccmpletely preserved,
nevecrtheless it was impertant for a respondent, if she sc desired,
and was auvised that she had gced grounds for a decrec, to seek
tc obtain a cress-decree; furthermere the wife's interest 1in
baving her allcgaticns against the husband considered by the
court and, if establishcd, made the subjcct of a public decrcee,
cutweighed the slight inconvenience of the delay and extra costs
incurred by the husband; accordingly- the application would be allcowed.
The learned Master relied on this casc for the proposi-
tion that it is impeortant for a respondent to seck to obtain a
cross~-decrce notwithstanding that he runs the risk cf a decree
being granted to the petitioner.
This is sc, however, in circumstances c¢f the English
Divorce Reform Act 1909 where it is still important for various
reascns, nct the least of which was the continued recognition of
fault in that jurisdicticn.
The learnced Master, however, based her granting of leave
on the following statcment:-
“If at the trial, the petiticner
cannot satisfacterily prove to the
Court that her marrciage had
ivretricvably broken down as &
recsult of the respondent’s cruclty
and that she cannot rcascnably bce
cxpected to live with him, the
respondent may successfully obtain
a cross-decrece if the allegations
in his croess-petiticn are proven.
Since he propcses to file a cross-
petition on the ground of zaultery
it is of significant importance
to him to obtain a cross-decrece
cven though he 1s exposed to the

vulnerability of a decree being
granted tc the petiticner.”
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These underlined words reflect the substance of the English
Act thc first being the requirement of Secticn 2(1)(b) except
that the respondent's cruclty is substituted for respondent's
behaviour, and the latter the requirement of proof of adultery
in Secticn 2(1)(a). Nonc cf these requircments is- in the
Jamaican Act which for <¢mphesis it is repeated, requires no
peinting ¢of the finger ¢f blame cn any one party.

Thougli the English cases arc nct generally helpful,
because of the diffcrenc approach in the English Act some
assistance can be had from the cases decided in relaticn te the
five years scparaticn, in which as in ocur Act; no fault 1is
attached to either parcty.

In the case of Parsons v Parsons (1575) 1 WLR 1272 the

facts are adequately set cut in the headnote:-

"The parties were married in 1941,

In Augusi, 1972 the wife filed a
pcectition for diverce on the ground
that the marriage had irretrievably
breken down. She relied on the

fact that the parties had lived

apart for a continucus period of
upwards cof five years immediately
prcceding the prescontaticn cf the
petiticn but also alleged constructive
desertion by the husband. By his
Answer the husband agrccecd that the
marriagce had brokcn down irretricevably,
but hc denied that his conduct had
causcd the wife tou leave the matri-
mcnial home, alleged simple descrtion
by the wife and statced that the
partics had lived apart for upwards

of five yecars immediatcly prececeding
the presentaticn of the Answer. He
praycd (1) for the rejecticn of the
praycr of the petition and (2) that the
marriage might be dissclved. The
wife's summens to strikce out the
Answer was dismissed by the registrar.

On appeal by the wife, limiting the
relief scught to the striking cut of
the first part of thec praycr in the
Answer: -

Held, that it was net cpen to a
respondent in an Answer to a petition
based on five years' separation under
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"Section 1(2)(e) of the
Matrimonial Causes Act 1973 co
pray for the rejection of the
prayer of the peticion if by the
hAnswer the respondent agreed that
the marriage had irrecrievably
broken down and that the parties
nad lived apart for at least five
years immediately preceding the
presentation of the petition;

that there was no justification
for ithe grantving of cross-decrces
in such a case; but that it was
clear from rule 1i6(i)(a) of the
Matrimonial Causes Rules 1973 that
a respondent had to file an Answer
if he wanted to dispute Lhe grant-
ing of a decrece based on somc of
the facts alleged in the peticion
and, accoraingly, that the husband
would be given leave to amend the
prayer of the Answer to pray for
the rejection of the prayer of

the petition in so far as it was
founded on mattcrs denied in the
Answer ., "

In delivering the judgment of the Court sir George
Baker, P had this to say, (at page 1275):-

"in my opinion, when a respondent
accepts that the marriage has
irretricvably broken down and
that the partics have been apart
for the requisite five ycars at
che time of the prescntation of
the pecition (there maght of
coursc be an argument abouc cthe
date), then, with thesc ctwo
admissions, chere 1s noching
which he can defend under thal
hecad and the peticioner 1is
enticled to a decice. That the
maryriage has broken down and the
partics have been apart for five
years by the time of the filing
of the petition can nevece juscify
a decxee belng given to a
respondent as well as to a
PCLIitIONCr seevevcoeccsnsccnsasnans

D L R I I L L A

Despitc the word ‘grant’ in
Section 1(4) of the Matrimonial
Causes Act 1973, it doces not seem
to mc that such a decroee is
‘granted' to either party cxcept
in the limited sensc that the
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“spouse who has the conduct

of the suiv has the primary right
to make the decree absolute., It
is rathcr a declaration by the
Court on proof of five ycars'
separacion that the marriage has
broken down 1rretrievably and
*shall be dissolved.' In the
instant case, therefore, the
husband cannot oppose the wife's
plca for divorce based on five
years' sceparation, for he acccpts
that they have been separated

for the requisite time and that
the marriage has irretrievably
broken down."™

The husband was allowced to procced in relation to the
obvious issuc raised as to whether there was constructive
desertion or simple desertion by the wife. This, however, did
not escape the following comments from Sir George Baker:-

“av first sight the present

answer would seem to be

unprofitable and usecless as

the law now stands, but the

wife has elected, perhaps

unwisely, to add a plea of

desertion which the husband is

entitled to deny and defend.

He was not out of time with

his answer."
This case,; dealing as it does with the five yecars' separation,
which like the provisions of the Jamaican Statute, excludes
the finding of fault, is very relevant to the issues raised in
this appcal. it supporits the vicew that the respondent having
admitted the elements required to mandate the Court to make a
decree, there is nothing for him to dcfend, and he cannot
thercfore oppose the wife's plea for divorce.

The respondent ncevertcheless seeks in his prayer to defend
the petition as also to have the marriage dissolved on the
basis of grounds sect out in his Answer and Cross-petition the
relevant paragraphs of which are sct out above. 1In the prayer,
he asks for the following reliefs:-

"l. That this Honourable Court
will be plcased to rcject
the Prayer of the said

petition and dismiss the
petition;
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“2. That further, or in thc
alternative this Hconourable
Ccurt will be plecased tc
dissolve the marriage on the
grounds set out herein;

3. That he may have custody of
the relevant children;

4. That this Honourable Ccurt do
award to him such weekly cr
menthly sums of moncy by way
of maintenance of the children
peqdlng suit as appears jusc;
and

5. That he may have such further
and other relief as may be
just.”

In my view, having made the admissions of all the
issues to be considered in the making of a decree of dissclution
of the marriage, the respondent cannct pray for the dismissal
cf the petition.

in so far as the respondent in his prayer petitions
that the marriage be dissolved on the grounds set out in the
Cress—-petiticn, it must be remembercd that those "grounds" can
only be the very giound upon which the petition has moved the
Court, that is, that the marriage has broken down irretrievably.

The impertance of which party, petitions for the
decree leses any significance under the Matrimonial Causes Act,
as the decree 1s not in that sensc granted to any party, but
is made by the Court, dissolving the marriage. The respondent
in those circumstances, if allowed to file his Cross-petiticn,
would be consequently allowed to delve into the realms of the
misbchavicur of the petitioner on the basis of hcer alleged
adulterous conduct. In this regard it is also of significancce
that the Cress-petition would not in its present form be in
keeping with the Matrimonial Causes Rules nor the Form which
gives the precedent for the adrafting of a Petiticon.

Additionally, the allegations contained therein, are

in my view contrary to the express provisions of the Matrimcnial
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Causes Rules and the appended Form in respect to petitions and
runs contrary to the intention of the Legislature to determine;
not who was responsible for the breakdown of the marriage, but
whether having separated for a period of twelve months or more,
the parties are reasonably likely to resume cohabitation. I
would thercfore agree with the submissions of Dr. Barnett that
to allow the Cross-petition in its present form to be filed
out of time would be against the policy of the ict.

- in thosc circumstances,; I would hold that the respondent
cannot petition for dissolution on the grounds advanced by himnm,
and consequently paragraph 2 of the prayer in the Cross-pectition
would also go.

ChUSE FOR DELuY

One other matter needs, however, to be considered, and
that is whether the respondent advanced a reasonablc cause for
the delay in filing the hnswer and Cross-petition.

The reason given appears in the affidavit of the respon-
dent in support of the Summons. It reads as follows:-

"Paragraph 7 That the filing of the
Answer and Cross-petition
was primarily delaycd
because I was awaiting medical
reports for my children,
Suzanne Minott and Joanna
Minott, to be attached to the
Statcment of iAirrangements for
Children which was to be
filed with my inswer and
Cross-petition.

Paragraph 8¢ That I did not receive these
medical reports until the
bth day of September, 1990
for two primary reasons.
FPirstly, my said children‘'s
dgoctor was on vacation and
not accessible and, secondly,
an appropriate time had to
be set for the children to be
re-examined by the said
aoctor and Lhe relevant
medical records consulted.,”

In determining this issue thc learned Master stated:-
“Further the respondent has
advanced a reasonable excuse

for the delay in filing the inswer

-~
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“and Cross-petition in that

the mecdical evidence necessary
for the filing of the Statement
of Ahcrangements for the children
who reside with him, did not
become available until after

the expiration of the time
limited for filing the Answer."

The requirement for filing a Statement of Arrangements for
children is provided for by Rule 9 of the Matrimonial Causes
Rules which states:-

"There shall be filed with every
petition in a matrimonial cause
an affidavit by the petitioner
verifying the facts of which the
petitioner has personal knowledge
and deposing as to belief in the
truth of thc other facts alleged
in the petition. Where there are
relevant children the affidavit
must also have the statement of
intention referred to in Rules 4(3)
and 7(2) in the form indicated in
Form 3 Appendix 1 - Statement of
Lrrangements for Children.”

Rule 7(2) states:-

"Where a petition for dissolution

of a marriage or for a decree of
nullity discloses that there are
relevant children who are under 18,
the petition shall be accompanied by
a statemcnt signed by the petitioner
personally containing the information
required by Rule 4(390 in the form of
the statement required as set out in
Form 3 Appendix 1."

Form 3 in so far as it relatces to the point in issue

states in paragraph (d):-

“The said child(ren) is (are) (not

suffering from serious disability

or chronic illness or from the

cffects of such 111 2ss. State in

respcct of cach child so suffering

the nature of the disability or

illness and attach a copy of any

up-to-date medical report available."
The relevance of the medical certificate did not become apparent
until during thc course of the arguments before us, when it was
disclosed that two of the children of the marriage werce asthma
patients and required medical attention on occasions; sometimes

necessitating hospitalization. This fact is not supported by

the ‘Statement of Arrangements' attached to the petition which
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stacess -

“"The said children are not

suffering firom any sericus dis-

abilily or chronic 1llness cr

from the effects ¢f such illness.”
48 the proposed inswer and Cross-pecition merely make reference
to an attached Statement of Arrangements without actually
attaching same; there was also no information in regard to the
children's illress fiom that scurce. Dr. Darnett for the
appellant contended that Form 3 states clearly that the meaical

reporit is only i1equired 1f available, and laying gieat emphasis

on the condition of availability argues that the Statement
could have been filcd without the medical cercificate which
coulu be attached at a later. date when it became available.
in my view thils contentiion is sound, and I would conclude that
the learneu liaster fell into crror when she based her conclu-
sion in this regard; on an opinion that the medical reporis
were necessary for the filing of the Statement of Arrangements.
Conseguently, I would hold chat che respondent has advanced
no reasonable cause for his delay in filing the Answer and
Cross-petition in the required time.

pefcre leaving this appeal; I take ncte that in the
proposed Cross-pciition, the respondent prays for custody
and maintenance of the children. The opinions . have expressed
herein do not preclude the respondent from pursuing Lhese
macters in separate proceedings, and he should therefore not
be prejudiced in i(hies regard. In so far as custody 1s con-
cerned, he presently has cuscody of the childaren and there
1s nc prayer in the petition seeking their custody. He can
therefore pursue in other procecdings, his applicacion for
custody and to have the petitioner share in the maintenance
of the children.

For those reascons, I would conclude that the learned

Master wrongfully exercised her discretion in granting leave
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to file the Answer and Cross-petition out of time and would
accordingly allow the appeal, and order the respondent to pay the

costs of the appeal.
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MORGAN, J.A.:

it is my view that the requirement of a Medical Report with
respect to a child of the marriage is important and necessary for
the final determination of divorce proceedings. The Act, however,
does not make it necessary to delay pleadings if at the time of
filing there is no up-to-date Medical Report. if such is available
then it oughi to be attached and filed but until then it seems that
the mere reciting of the disability, if any is known, is sufficient.

In this case, up to the date of the filing of the application
for leave, the Medical Report was still not filed though what was
urged as the original reason for the delay in filing the Answer and
Cross-Petition was its absence. As its absence is no valid reason
for delay, it is my opinion that there remains no basis for the
Court to exercise its discretion.

Again, it was the petiticner's allegation of fault, i.e.
“cruelty and abuses” prior to the last separation that evoked the
filing of the explicit and virulent Answer and Cross~Petition under
Rule 24(1)(a) for which there is now grounds for appeal. Had the
petitioner abstained from citing elements of fault no necessity for
an answer could have arisen. The intendment of the act is clearly
one of "no fault® and it seems to me that Rule 24(1)(a) possibly
contemplates a defence to the Petition in the nature of e.g.

(a) There has been no separation, we are
still living together,; or

(b) We have been living separate and apart
for six months only, or

(c) There is still a likelihood of cohabi-
tation.

This Answer and Cross-Petition, however; only served to support the
petitioner by admitting factors required to be proved in section 5
of the Act in order to obtain a decree.

i entirely agree with Wright, J.A. in that Rule 24(1) appears
to be in gross conflict with the Act and its intendment thus producing

absurdities as has shown up in this matter.
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However, in the circumstances of this appeal, I agree that
ieave should not have been granted. I concur with Forte, J.A. that

the appeal should be allowed and I have nothing more to add to the

reasons for that conclusion as expressed in his judgment,

WRIGHT, J.A

By a majority the appeal) is allowed with costg tg the

appellant, tao be agreed or taxed.
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(1) 1in the case of a petition for
aivorce, that the macrisge has
broken aown icretricvably; and
whether or not therce is a
reasonable likelihood of
cohabitaticn being resumed.”

Rule 10U states that the petition "shall be in
the form indicated in Form 2 of Appendix 1
with such alterations as circumstances may
reguire”.

And the relevant sections of the petition in
Form 2 merely state;

"9. The marriage between the parties
has broken down irrctrievabply,

10. 7The parties separated on the
anc¢ have lived scparate
and apart from that date.

li. The circumstances in which the
partics last separated are as
follows: (set out shortily the
facts relied on).

12. Thcre 1s no reasonable likelihood
of cohabitation between the
parties being resumed.”

If apetitioner follows the Form in the Appendix therefore,
there is really nc requirement to allege any facts except 1n so
far as it 1s required to statc the circumstanccs of the last
scparation, a factor which it i1s conce¢ivable may have nothing to
do with whether therc is a rcasonable likelihood of resumption
of cohabitation.

in the appeal before us apart from the history and
antcecedents of the marriage, the only allegation of facts allcged
in the petition reclates to the circumstances under which the
partiecs lastseparated, which in the contexi of each particular
casc may or may not be relcvanc tc the proof of the irretrievable
break down of the marriage. If apart from the twelve months
separation, the rcal test in coming to such a conclusion, is
whethcr or not therc is @ reasonable likelihood of the
resumption of cohabitation, it is conccivable that the circum-
stances of the last separation, would not necessarily lcad to

that conclusion, as the dctermination of that question must



