JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. 1lCa/CY

CORz: TUE HON. MR. JUUTLCE CAREY, J.A.
THE HON. MR, JUSTICE DOWNER, J.i.
THE HON. MISS JUSTICE MORGAN, J.i.

BETWEEU LEROY MILLS PLALNTIFF/APPELLART
AND ROLAND LAWSONW 154 DEFENDANY/RESPONDENT
ARD KEITH SKYERS 20 DEFENDANT/RESPUNDENT

W.K., Chin See;, 9.C., & vLrin Tonsingh
for appellanc

Mrs. Pamele Benka-Coker & Michael Levy
instructed by Clinton Hart & Cowmpany
for the Respondents.

30+th April, lst & 28th
MmMay, 1590

CAREY, J.a.

Mr. Mills claimed that he was injured on
28th Octobe:r, 1987 while attempting to board a bus owned by
Mr. Lawson and driven at the time by Mr. Skyers. Ie
pleaded that the accident was caused by their negligence.
His writ and statement of claim against these defendancs
(the present rcsponucents) was filed cn 17th Decaiper, LSa7.
Interlocutory judgment in deifault of appearance cr pleadings
was entered on the Eth April, 1988. Mr., Mills®' attorneys-—at
law filed a sumaons to proceed to assessment of damages on
2nd kay, 1988. it was set down for hearing on 4th July, 198%,
The order on that sumnons was made on 28th July, 19Bg.
Damages were assessed on 25th Januvary, 1y89 and final judgment

enterea. YThe defendants did nct appear and were not



represented at this hearing.

On 26th May, 1569, they sudadenly roused
themselves to action; they entered appearance to the writ
against them and also applied to set aside the interlocutory
Juagment anc foirr leave to file a defence. The Master
refused on 28th June to set aside that judgment., The
appellants were not guieited by that dismissal and filed &
motion to set aside the final judgment. The matter was heard
apparently on 27th July and Zlst bLeptemper, 1989 before
Chester Cir J. who dismissed it. On the very next day,
the appellarntcs filed another motion for an order that -

"1l. The Final Judgment entered
herein by his Lordship
Mr., Justice Clarke on the
25th January. 1989 upon an
uncontested Assessment of
Damages herein and the Inter-
locutory Judgment enterea on
the #8th April, 196¢ herein
both against the abovenamed
Defendants togetner with all
intervening ana subsequent
Orders be set asice on the
ground that tne Derendants
have a good Deience ou the
merits of this claim and have
not had an opportunity of being
heard on the merits ana now
desire so tc be heard:;

2. Leave be granted to the
Defcndants to file a Defence
within fcurteen (1<) days of
the making of such an Order."

Tnat motion came cn for hearing before Theobalds J, on
loth November, 1989 and 4th December. 1989 when he ordered -

"(1) That the Final Judgmeni against
the First Defendant koland Lawson is
hereby set aside.

(2) That Leave is grantea to the
Defendants to file ancd aeliver a
defence within 14 days of the date
hereof on condition that the amount
of $54,715.01 be paid into a
Commercial bank in a joint interest



"pearing account in the joint
names of the Attorneys-at-luw for
the Plaintiff and the Defcndants
wichin 1U days of the date hereof,

{
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{4) On the application tor leave
to appecl by the Plaintiff:-

(a)} Leave to appeal oy the
Plainciff on tiie issue as o
whether or not this hssessment
was a trial in order to invoke
the provisions oi secticn 354
inctead of section 77 of the
Judicacvre (Civil Procedure
Code) Act 1s yranted;

(b} Leave to Appeal generally
is refused.”

On the application oi the appellant, this ccurt granted leave
te appeal generally,
We are concerned therefore with two macters,

firstlv, a guestion of construction of sections 77 and 354
of the Civil Procedure Code Law in respect ¢f which leave was
granteda by the learned Jjudge and, secondly, a question of the
exercise of his aiscretion in setting aside the default
judgment. The judge gave a somewhat exiguouz oral judgment
after an adjournment which has cccasicined no little difficulty
to Mrs, senca-Coker in her endeavours te support it. Alchough
we were told detailed arcuments were placed before him, he
did not expose his thinking to us and we have unfortunately,
begen deprivea of his analysis or comments on either of the
guestions wath which we are faced., He was contentc t©o express
himself in thece terms -

" L have noted the arguments

put ferwurd anad the affidavits filea

in suppcest of and in reply to the

application. 7The matter is not as

onre sided as it micht have appearea at

fixst ac the sffidavits of the

pefendancs do disclose a lack oz
gincerity.



w With that in mind and withcout
going intco the facts in detail the
final judgment is set aside. I
propose to grant leave to the
Defendant on certaln terms.,"”

Having presciibed the condition; he continued -
“The idea behind this is that the
Pilaintiff has bkeen suffering hardships
throvgh rault not his own. 7The
Uefendante were concerned not so much
with the Judgment as to liability but
as to the amount awaraed.”

Iir, Chin Sece argued that the judge should not
have entertained the application because the time limit for
ma.sing the application nad expired aud chere was no
applicaticn made tc enlarge time. Section 354 of the Civil
Procedure Code Law applied speciiically to the cixcumstances
of this case, where final judoment had been entered after
danmaves had been assessed 1n the absence of the defencants.

Mrs. Benka-Coker responded that the matter was
governac oy Section 77 of the Coue which contained no time
censtraint.  Section 354 applied to trials which meant
wherc both liability and damages were determined by the
courc, and an assessment of damages wes not a trial.

section 77 provides as follows -

"Where judgment is entered pursuant
to any of che nreceding secvions of
thiec Title, it shall be lawful for
the Court or a Judge to set aside or
vary such Jjudgneni upon such terns
as nay be just.”

Cne of the precediag sections is 72, which proviaes -
“If the claii indorsed cn che writ
iz, es against any defendant, fow
uniiguidated dawages only, ana that
defendant fails to appear, tne
plaintiff way enter 1incterlocutory
juagment against him for dawages to
be assessed and coscs, ahu procesca

with the actzon against the other
defendants, if any.”



whe juagment which is entered when the pre~conditions of
ihav provicion are sacisfled, 1s an interlocutory judgment.
Bre other provisions deal with claims for iiqguidaced
camages aenda the non-appearance of the defendant wnen final
judginent nay be entered. See for example Section 71.
Section 77 is not coiicerned therefore exclusively with final
Judgments; ¢ 135 concerned with judgments entered in default
of appearance, The "Pitle" rveferred to in Section 77, is
"Title 12 - Default cf Appearance.® sSection 72 precedes
section 77 but the judguent. entered is interlocutory. it
hardly needs gtating that in the present case; final judguaent
had been centered upon the assessment of damages. The
defendancs desirea to have that judgment ot aside. That
final judgment plainly is not within the ambit of Section 77.
In wy Jjudgment, Section 77 entcitles a juays ox
the Master to set aside Jjudguents entered in default of
apoearance whether the judgnent encered be final or ainter-
wocutery. This observation is not entirely accurate, however,
it is alco important te add chat the power under the section
iz exeicisable in respect of those cases in which the

defendant has not entered an appearance., 1f it is appreciated

then that the term ‘default of appearance' 1s used in this
sense, then, the formulation is, Y think, eminently rignt.
For this reasuil as well, 1L am nct persuaced that Section 77
is capable ¢f being invoked ag lirs. Benla-Coker has
endeavoured to maintain.
section 354 of the Coude, to which we must now

turn, provides as rollows -

"Any verdict or judgment cbtained

where any party does not appear at

the trial may be set aside py the

Court or @ Judge upon such texms &as

may seem fit, upon an applicatcicn
made within ten days after the trial.”
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The Guestion which now falls to be determined is whether

an assessment of damages is a trial because it 1s at least
plain that wﬁile Section 354 deals with judgments at a trial,
the scope of Section 77 1s limited to judgmencs entered
where appearance has not been entered.

firs. Benke-Coker for the respondenis, seewed
te think that & civil trial necescarily required a
determinacion ci liability as well as damages at one ana the
same time. Her submission was that; when a judge deternmines
the 1ssue cof liability alone, as is procedurally ana
practicanly possible, cthat would not ve a trial., And to be
logical, she had Lo be saying as well that if liability
vwerc admitted or Jjudament entered with damages to be assessed,
then the assessment issuve was not a trial.

'hat argument, is, in my Judyment, dcemonstrably
unscund. On either issue, a judicial determinaticn i1s called
for, The party, in these clircunstances the plaintiff would
be reguiied o prove his claim; he nwust dischiurge the
buiden of prootf cast upen him. He nust call eviaence which
the juage must hear and consider. He must tinen decide as
@ maicter of law whether the claim (whether it be as to
liability or as to gamages) has satisfied cthe standard of
prcof necessary.

I think also, tihat the argument fails, because
there are no werds in Lectaon 354 limiting the werd "trial®
to cases where liability and damages are required to be
deteclined, as opposed to liabkility cr damages. Both are
izsues which fall to be determined in civil trials but
that is not inevitably so, The parties may well accept
liability ard require & determination as Lo damaycs.

Scimetime: the partice may ayree damages and leave the issue



cfbliability to be determined by the judge. a trial then
call only mean a procegs whereby a judicial determinaticn

is coelled for on some triable legal issue. Thus there

may be trials of issues, refereices,; inquiries andg asscos-—
ments of damages and also trials cof actions., It is a term
of general application and it is used in that way in
Secticu 3%4. In my view, it cannct be without significance
and this is consistent with what I have so fayr said, that
Secticn 3ol speaks ¢f -~ "the Court or a Judye HMaY cevesse
order that the aculicn proceed to trial pbefore a Judge

{with or without a jury) ior assessment of damages.“(Emphasgis

supplied) rirs. Benka-Coker did admit that if the courtc held,
that an asseszment of damages was a trial, then the time
limit providec in Secticn 354 would have passeu at the daie
orf lier applicacion and would have entitled the judge in the
absence c¢f any application to enlarge time, (whicn was not
made before him) to svrike ocut her application.

i must now say sometching with respect to the
matter of the judue's exercisce of his uiscretion. It is che
law that this Court may ounly interiere with the exercise of
a2 judge's discretion where he applies the wronyg principle
or applies the correct principle in a contrary way orxr the
order is plainly wrong. See the observations of

Lord Diplocl in Hadmor Preductions v. Hamilton (1982)

1 ALL ¥.R. 1042 at P. 104v, on the iliwmited function of an
appellate court in an appeal against the grant or reifusal of
an incerlocutory judgment. 1 cannot cenceive that the approach
of thie court differs where the appeal is against the grant:
of cenditional leave to detfend.

The learned judge wus regulred to consider the

length of the delay and whether it had keen satisfactorily



accounted for. see Ciwy Printery Ltd, v. Gleaner Co. Lta.

(19508 12 W.I.R., 126. fHe was obliged to do so because ex
hypothesi no time cunstraint applicu en the interpretation
he must have accepteu. Then he was required to consider
as well, whether the defence as proiecied had any werit.

The learned judge statea that the affidavits
“do disclouge & lack of sincerity." o cne was able to
explain what ih&t statement meani ¢cr what pranciple it was
meant to emboedy. The sincerity of the defendanis’
affidavit was not, it is accepted, a factor fur ¢onsideration
in determining whetirer the exglaniation given was satisiactory.
vicr wag it relevent vo cetwermine the mer:t oin othexrwise
of the defence. PBut it is concelvable that possibly the
learned judge was saying nothing more than that he could
not accept the explanation given as being satisfactoly.
~% that be so, tne order be nade, plainly cannct be
justified on that reasoning,

Viitn regard to nis other cbservation that -
“the defendants were concerned not so much with the judgment
as tce lianilaty but as tc the amount awarded,” again,
coungel experienced some difficulty in appreciating its crue
sens¢. 1f it weant that the defendants had no belier in
thelr case, thac 1s, ctheir defeace, I would have thought,
chat must result in their application being aismissed. ‘That
reason could hardly result in the defendance being allowed
co file an wreritericus defence.

¥ am cdriven to conclude that the learned judge's
discretion was excrecised either 9n a misunderstanding of
the law cor tnoc the ezercise of hig discretion to grant the
application was so ancrranc that i1t wust be set aside on the

ground that no reasonable judge regardful of his duty to act




sucdicially, cculd have reacnea it.

There remaine cone cther matter to which I must
advert, Cn che materizal before the judge. 1t was clear
that the pleintifi had done everytning that the Civil Procedure
Cede requized him tc do. There is no suggesticn that there
was any irregularity in wne encering of final judgment. Due
notice of the hiearing of the assessment had been served upon
the appellants. The reason for their inactivity was cthat
thiey had given their -nsurers their wyrits, and were relying
on the assurance thet the matcer would be taken care of. The
insurers® reascn wvas that tne file had been mrslaid., Hone of
these reasons could pe reqarded as a satisfactory explanation
for the delay in applying to set aside the judgment. The
judge appears tou have come te this view, but ior reasong
which are nct readily appreciated, ncnetheless granted the
application,

Mrs. Benka-Coker aid, ocut cf prudence, apply to
us to eniarge time to make the application to set aside the
judgment . but for my part, I could not zccede to that reguest
seeing thai no Jurther material has been provided explanatory
of the delay.

It 1g¢ ror these reasons that 1 agreea with my
brethren in allowing the appeal and setting aside cthe order
of Thecubalas J witn costs boith here ana below tc the

appellant,



DOWHIER, J.d.

The issue of law in ti:is appeal is whether the
oruder made by Lneobelds J in cthe Supreme Court, setting
aside the assessment of danages for $i51,670.90 against
the responuent Koland Laws,od was eirsonecus and should
therefore be set aside on appezal. The assescment was made
by Viclier J, und the consequence of the cvide: made by
Theobalds I, has heun to deprive Lercy wuills the appellant
of his judoment.

Procecdines pricy to the scetting
asiue of “he order ol assessment
oin_appeal

The appellanc’s e¢laim wvas in negliyence for

personal injuries and his wrlt of summons was 1ssued against
the respendaent Laveon who was the cwner of the motor vehicle
ana one LAvers nls driver. No appearance was entered and
the appellant kills then entered an interlocutory judgment
in respec:i of irability in default cf appearance on

Gth hpril, 1%su. Further or 20th July, befcire the .lister

in Chamku:rs, the appellanc fcceived arn oider o proceed to
assecsment of damages at < neuring which it was cstimated
voula le completed in one day. The ROCEe G assessnent was
Lo ke Ly Judge alcne in cpean court. rieither the

regpondent Lawsen nor his driver sSlkyers appearved ai the
hearing of this sunnons,

"he nexc step was ¢rucizli,., On 25th January, 1969
walker J musesscd damages against tne respondeni Lawson Ior
the sum of $151,870.00 with interest ana the assessment war
wade without the appearance ¢f the respondeni or counsel
on his behalf. nNo writte2r Jjudgment was delivered but the
appellant mast have satisiited the lecarnea judge tnat he was

entitled to the guantug of damages awarded, 4wils aspect of




the case 1s so important that 2t 15 necessary to guote
che seccvion of the Civil Procedure Code (The Coaz) which
juctriiies this order. section 5350 reaus -

“if, when a vrial is callied on,
the plaintiif appears and the
defendant does noct appear, the
plaintiff may prove his claim,
80 f£ar as the burden of prcect
lies upen him. ™
Be it ncied that before the trial commences the
appeilant would have haa to satisfy the ccurt that the
procedural recuirements as to notice were complied with.
Then cnce he proves his case on balance cf probabilitiesg,
there is a trial witiin the intendmeni cf the seccion. There
15 no Indication in the reccid that the copy oi this
éssessment bears a judicial stamp or that it was entered in
the judement bock, bit nu oblection to it was taken by the
respondent.
it 1s at %his Juncture on 2oth May, five months
after tne ascessment wag made that tne respondent Lawson and
Skyers enterec the arena. They entered an appearance.
Further in their summons they asked chat the interleocutory
judgnent in resgect ¢of Skyers be set aside. There seens to
have been an exror here, tor althougn the sunmens purporis
to be made on behalf ¢f otn responaants, the reguest to set
aside the judguent was expressly nade on behalf ot Skyeis
alone. Yet the request for leave to file a ceience was
made by both parties. Perhaps it is nelpriul to ¢uote the
relevant portion of the summons tc highlight the error. -
"as soon therecafter as Cuunsel nay
pe heard cnn the hearing of an
application cn behelf of the
Defendants for an Order that:
L. The Interlocutory Judgnmnentc
in berault of Appearance

enterca againgt the seconc
named efendant in Juagment



« Binder No. ©74 Folio 344
be set aside:

Z, Leave be granted to the
Defendants to file a Uefence
within fcurieen (1i¢) days;
DATED the 26th day ot May, 198%.%
The record orn the whole has may zrrors but no objection was
taken to them and they do not aifect the mexits cof the cuse,
This summens was dismissed by the Haster,
pursuant to section 354 oi che Code on the Zotnh of Juune;

19¢9 and he had jurisdiction to hear and decermine the matter

on the merits. Cec Kenneth Mgson v. Desnoes and Geddes Ltd.

Privy Council appeal lio. 54 of 1%86 deliverea <nd april;
1990. The Master had ruled that the matter cught to have
been listed before wWalker J. who had made the order for
assessment. Had Walker J been available, thie wouvld have
been a desirable procedure and an adjournment, so that it
could have been heard before that judge wouid have been
preferable to a aismissal. The order speaks of setting
aside the interlccutory judgnent in defaulc cof appearance,
but the only cxéer that could then have been set aside

was the oxder of ascessment of January 2b, 1%8% ., This must be
so ag the interlocutary order uvas then merged with the final

o

orusr. it is appropriate to set ouvt this order Lo dewnrnstirate
tne gtrange ccurse ot these proceedings -~

YIN CHAMBERS
THE ZoTH DAY OF JUNLE, .58Y
CORAR:  THE MASTER.

UPCN THE SUNMONS 70 5BET
ASLDE INTERLCCUTORY JUDGHERT IN
DEFAULT OF APPEARANCE AND FOR LiAVE
TG FILE DEFENCE coming on for hearing
this day and upon hearing
MR. ORRIN K. TONSINCH, Attorney-at-law
for and ¢n behalf of the Plaintirf
and Mr. Michael Levy instructed by
messrs. Clinton Havt ana Company,
Attorney—at-law for and on belhialf of




“the Defendant IT i85 HEREBY
CRDERED

1. That the Sumnons to s=t aside
default judgment ove dismissed,

[
°

That the cost of this suwamons
be the Plaintiff's tc bLe agreed
or taxed.”

The other feature was that subsequently, on the

2ith of July, there was filed a Neotice of Motion to set aside
the final judgment for assessment or damages arnd cthis was
heard by Orrx J on the 2ist of Ceptember, 1989. For
completeness here is the order that was made -~

"HEARING: THE Z7TH JULY &
2187 DAY OF SEPTEMBER LY89

DEFORE: MR. JUSTICE CHEUTER ORR

UPON the hearing of the WNOTICE
OF MCITOLI to sel asgide default
Juagment herein and upon hearing
lirs. Pamela Benka-Coker anc
mr, Michael Levy inccructed by the
firin of Clinton Hart aind Conpany for
ana on behalf of the First Uerencaic/
Applicant and upon hLearing
My, Dcnovan Chin Sec¢ Queens Counsel
and Mr., Crrin Tonsingh instructed
by Mr. Orrin YTonsingh for and on
behalf of the Plaintiff it is hereby
Crdered and adhudged that the Motion
be dismissed with costs to the
Flaintiff to be agreed on taxed.”

zn the face of this order, this certainly ought
to have been the end of proceedincs in the supreme Court.
o reasons were geuven for this disnissael and it does not
seem that the appellant raiseu the matter of abusie of process.
it was 1in this state of confusion that the matter wag again
brought to court before Theobalds J, cn another matter to
set aside the asscssment of damages. This -new motion
which nmade no specific reference to the previous proceedings
was neard on 16th Wovember and judgment dgelivered on

4th December, 1939, The motion is at p. 61 of the reccxd
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zna it is set out hecreunder -

- TAKE HOTICE tnat this

Honourable Court will be moved on
Thursdey the 1Zth day of October, 1989
at 10:00 ¢‘cleock in the feorenoon &t
the buprene Court, Public Buildings,
sast Dlock, Hing Street, Kingston or
as soon theregfter as Counsel may be
heard on an application on behalf of
thie abovenamed Defcndants for an
Crder that:

1. The Final Judguwent entered herein
by his Lorxdsrip Mr. Justice (Clarke)
Walker on the 25th January, 19¢¢
upon an uncontested Assessment of
Damages herein in aand the Intexr-
lecucory Judgment entered on the
sth April, 1988 herein both
against the uboveénamed Defendants
together wich all intervening and
subsequent Orders he set aside on
the ground that the UDefendants
have &« good Detfence on the merics
of this claim and have not liad an
oppeytunity of being heard on the
merits and now desire so to be
heard;

2. Leave be ¢ranted Lo the Defendanis
to file a Defence within fourteen
{14) days of the making of such an
Ordex; and
3. Such furtcher directions may be
given as co this Honourable Court
seems fit.
DAYED THL 22na DAY OF ¢eptember, 1969.°
It is reasonable to infer that the matter came up fcr
hearing con lZzth Cciobexr and was then adjourned to 16th November.
Therae is a reference "to intervening and subsecuent orders
te¢ be set aside" in the motion, but they were never auverted to

agelin either in the reasons or order made by Thecobalds J.

Was the orvder of Tiheobalds J
wiong in law?

The appropriate place to begain is with the order
of Theobalds J in the Supreme Court - The relevant section
reads -

*{1) That the Final Judgment against

the First Defendant Roland Lawson 1s
hereby seuv as.ide.
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“{2) <Yhat Leave 1s granted to

the Defendants to file and deliver a

defence within l4 days of the date

hereof on conaition that the amount

of $54,715.¢) be paid into a Commercial

Sanik in & Joint interest bearing account

in the joint names of the Attorneys-

at~iuw Zor the Plaintiff and the

Defendants within iU days of the date

hereof."
Ac the learned judge gave leave to appeal on a specific point,
it i1s helpful to guote anciher seccion of the order as it
reveai: how he approached the problens before him. Paragraph
(4) of the order rcads -

“{%) On the applicaticn for leave

te appeal by the Plaintiff:-

(a) Leave to appeal by the
Plaintiff on the issue as to whether
or ncet this Assessment was a trial
in order to ilnvoxe the provisions of
section 35+« instead of section 77 of
+he Judicature (Civil Procedure Code)
Act is granted;

(b) Leave 1o Appeal yenerally
is refused,”

This court gave the appellant leave to appeal generally.

The learned judge algo gave his reason er making
the order of the court, so his mind was clewrly revealed.
£8 his analysis oY che affidavit cof the responuent and those
whe supporved hiim as well as his application of law was
crucial to the making of his order, these nust be examined to
determine whether his oraer can be affirmed. The first
essencial to be considered 1s; 1f there were good reason~
for the respondent’s delay in seekina to set asice a
judgment reqularly obtained after & deloy of sone five months
1 the fiist instance after Jjudgment was cntered,
s1x monthe in the second instance anc eight wmonths in respect
of the order on appeal. *Furcwner wlicther there was an

arguable defence. The primary affidavit therefore must be



~-16-

that of the respondent Lawson and this is wuat he says
about these matters in paragraphs 9, 10 and 1. of his
afficavit -

"(9) Tnat sometime in or about
February, 1989 I wav served with the
Writ of Summons and Statement of

Claim in sult MNo.C.L.M. 497 ¢£.1567 which I
inmediately proceeded to take into the
offices of my aforesaid insurers where
L spoke with the same officer of the
Company to whom I had made my earlser
report and delivered tc him copies ok
the docunents which had bLeen servea

on we. That I was assurec by this
gentleman that everytching would we
taken care of.

(10 That ir reliance on the
assurances vhich 1 received I made no
further inquiries in respect of the
meacter and heard noihing further in
respect of same until scometime in late
May, 1989 when my aforesald insurers
contacted wme Lo aavise that judgment
had been entered acgainst myself and wy
driver and tnat : was reyuirea to
attend upon their Attorneys—at-law,
Meggrs. Clinton Hait & Cou., in respect
of proceedings which hac now been
commenceda against my insurers themselves
arising oul of the original claim
against myself and my driver.

(11) That I am advised by my
aroresaid insurers and do verily believe
that their file in respect of this
matter had been misplaced in their
offices in conseguence of which the
matter had not been handled as it woulc
otherwise have been and tiiat the proper
persone had not become aware of the
matter until the cominencement of
procecedings against the insurance
Company itself in Suit No. C.L.M 0233

of 190Y% whereunon an Appearance was
immediately filed on its benalf and
steps talien to ascertain the
particulars of their insured who had
pbeen involved in this acticn. 1Tlat 1
ain further advised and do verily
believe that wy insurers were severely
handicapped in their sezich by the
unvillingness ¢f the Plaintifif's
Attorney-at~law to divulge any details
of the bDefendants in the original
action, chat is, in Suit Wo. C.L.M 497
of 1987." .
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It is clear that, the respondent Lawson left
matters in the hands of his insurers and the substance cf
his charge was that his insurers were negligent in
arranging for his defence. Further, he has expressly
stated tnat it was only when he was required tvo attend on
the insurers attorneys-at-law in respect of proceedings
brought agyainst the insurers, that they the insurers sought
particulars from him. 7The inference must be tnhat it was
only because the appellant Mills resorted to the prcevision
0f the road “raffic Act, and sved the insurers because he
failed to get satisfaccion for his judgment, that the
respondent Lawson acted. As Mr. Chin See for the appellant
apctly points out, the respondent Lawson may well have a
goud cause of actioun against his insurers, but that in
itself would not be a ground for setting aside a judgment
regularly obtained. The law does ccntemplate that in
instances of an unavoidable mistake or accident, relief cught
tec be given to an absent party at a trial but this nust
be balanced against the principle that a litigant ought not
to be deprived of the ifruit of his judgment regularly obtained
without goou cause and alsc that there\yust e an enda to
litigation. Hexe is how the issue was stated in.

+n re Barraclough (19¢%) ¥ W.L.R. 1023 at P. 1030 by Pavne J -

“The general principle, whether
one is considering a pariy to the
proceedings or interested third
partieeg, is to be found in
Youny v. holloway (19¢5) P. 87, $0;
11 T.L.R. 128. I propose only to
read a guotation from Sir Cresswell
Cresswell in Ratcliife v. Barnes
(1Ce2) 2 Sw & Tr, 48BG, 487.
The general principle as
¥ collect it, is this,
that where a pavrty has had
full nctice ana has haa the
oppuitunity of availing
himself cf the contest, he
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will be boéund by the decision.
That was not a mere dictua,

but the express decision of a
very learned judge,

51 John Nicholl.

The fundamental principle therefore
is that a party should be bound by
the decision 1f he has had an
opportunity to appear and cppose the
porceedings. bBut if by some
unavoidable accident - the kind of
thing for which R.S.C., Ord. 36, r. 33,
provides - a defencant has been
prevented Irom coming to the court
and opposing vhe proceedings, it does
cscem to me that the conrt would in
the interests of justice (and under
R.5.C., Oxd. 236, r. (33) put the
matter richt., It would lead to a
grave injudtice if a decision - such
as the decisicn which I gave in this
case at the first hedring - could not
be put right although by mistake or
by accident it had been given in the
absence of scmebody who genuinely
wishea to come to court and oppose it.,
For my part I would hold, and do hold,
thax RnS.Cnp Drd. 36, s .53, 1s
available in appropriate circumstances
to a defendant who is in the real
sense of the word absent or who, in
the terms of =he rule, does not appear
at the trial. On that general
principle, therefure, I find myseli

in favour of tie defendant; but that,
cf course 1is not by any means the end
of this matter,”

since K,5.C. Crd. 36 r. 33 1s gimilar te Section 354 of
our Code ic is appiopriate to refer to it. It reads -

{Secticn 354)- "any verdict or judguent obtaineud
where one parily does not appear
at the tvial muy be set aside by
the Court or ¢ Judge upon such terms
as may seem fit, upon an application
mage within wan days aiter the trial.”

This secti:n which appeaxs under the heading Proceedings at

Trial of the Coce is more genegssus as reyards time than
R.5.C. Ordsr 36 r. 33 which stipulates for six days after
trial”. It is true that time ¢ould have been enlarged

by virtue f Section 676 of the lode which reads -
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"The Court shall have power to
enlarge or abridge the time
appointed by this Law, or fixed
by any corder enlarging time,
for doing any aci or taking

any proceeding, upon suchk terms
(if any) as the justice of the
case may redguire; and ary such
enlargement may be ordered
although the application fox
the same is not made until
after the expiration of the
time appointed or allowed."

Mrs. Benka-Ccker sought tc make such an
application in this court. Such an application was permissible
as this court has all the powers on appeal that tie Supreme
Court is empowered to exercise, but how could it be just, to
grant an enlargement in this case after such a long delay?
in this regard, the words of Lord Denning H.R. in

Revici v. Prentice idall iIncorpcrated &nd Others (1969)

1 ALL E.,R. 772 - at 774 were instructive as to the approach
cf the courts. -

“Counsel f{or the Plaintiff referred
us to the old cases in the last
century of Bacon v. Storer (1882)
22 Ch. 91 and Atwood v. Chichester
(1378) 5 Q.B.b. 722 and urged that
time does not matter as long as the
costs are paid. WNowadays we regard
time very differeuntly from what
they did in the nineteenth century.
We 1nsist on the rules as to time
being observed. We have had
occaslion recently to dicmiss many
cases for wanit of prosecution when
people have not kept tc the rules
as to time. ©So here, although the
time is not so very long, it is
quite long enough.”

1i6r could there be any assertion to rely on Section 678 of
the Code which reads -

"Non-compliance with any of the
provisions of this Law shall not
render the proceedings in any

action void unless the Court shall
so direct; but such proceedings

may be set aside either wholly ox

in part, as irregular, or amended or
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"otherwise dealt with in
such manner and upon such
terms, as the Court shall think
fit.”
The non-compliance in this case was so serious
that setting aside on terms as Theobalds J, did was not
an appropriate remedy. it is clear therefore that on the
face (£ it, the order of Theobalds J was wrong in law and
that nis order would have prejudiced the appellant if there
were to be a new irial at this late stage. The affidavit
of his Attorney-at-Law states that the only eye witness
cannot now be traced ane the probability is that he has left
the island. On appeal, once it has been decided that it
was wrong in law to set aside the final judgment for
ase ssment, there i1s noc wed to examine in detail the
con 'itions which he incorxgorated in his order as regards
+he filino of a defence. [t is sufficient to say that whi
¢ h conditions may be appropriate when it is correct to
n e an oraer, good conditions can never turn an erroneous
¢.;der intc a good one. [ should add that the Attorneys-at-
. zw on the yrecord for the rispondent have & duty to advise
i «f his right of actiwh against nis insurers.
Did thé reasons for -judgment

Q’ESCLO:Q a QIODS exercise cf

scresion by dTheobalds J.

The alternatire approach which 18 to examine
the zesgons for judgment leads %o the same result. The
crux of the matter may «€ found in the following passage -

" T have ncted the arguments

put forward agd the affidavits
file« in suppert of and in reply to
the ,pplicati¢n., The matter is not
as ce sided as it might have
appdired at figst as the affidavits
of he Defendants do disclose a

lac. of sincerity.



" With that in mind and

withcout going into ithe facts in

detail the final judgment is set

aside.”
Why did the learned judge find a lack of sincerity in the
respondent Lawson's affidavit, bearing in mind he was the
applicant to set aside in the court below? It is to be
found in paragraph 5 of his affidavit which 1s repeated
in part for emphasis. He says -

"I would be greatly prejudiced if

I were not to be permitted to

defend this claim on the merits

thereof in that I would become

liable personally to contribute

to the damages awarded against me

which are in excess of the limit

of the liability of my insurers,

the United General Insurance

Company Limited, to indemnify ne

herein, namely in the sum of

Fifty=-Four Thousand Seven Hundred

and Sixteen Dollars One Cent

($34,716.01).°

The learned judye was right to infer that it
was because he, Lhe respondent found out that he would be
personally liable, that he then puts up an insincere
affidavit. But the error in his reasoning is that "with
that in mind" that is the insincerc affidavits, he then
set aside the judgment. Had he considered che long de.ay
and the reasons given for it, coupled with the insincerity,
he would have found that the only discretion he had was to
dismiss the motion to set asice the assessment, and to
point out that there were two previous dismissals.
Further, the conditciouns imposed, emphasises

the learned judge's thinking. He considered that the
appeliant had suffered and thought that a payment into

court would cure or mitigate the suffering.

In explaining why the conditions were imposed,
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the learned judge said -

"I make it a condition that the
amount of $54,715.01 be paid

into court in the joint names

of the Attorneys-at-law.

The idea behind this is that

the Plaintiff has been suffering
hardships through fault not his
own. The Defendants were
concerned not so much with the
Judgment as to Liability but

as to the amount awarded.
Ccnsequently the amount of
$54,715.01 is to be paid into an
interest. bearing account in the
joint names cf the Attorneys-at-
law for the parties within 10 days.
In addition lecave 1is granted to
the Defendant to file and deliver
defence within 14 days of the date
bereof.”

But .Jhere were aspects of suffering disclcsed in the
affidavits which the learned judge failed to take into
account. What if the sole witness for the appellant was
no longer available? Certainly the appellant would be
srejudiced in such a case, as once the final judgment was
set aside, both liability and damages would be in issue
at a trial.

There is yet a further aspect embodied in his
reasons which nust be adverted to. It is clear that +he
judge considered and applied Section 77 of the Code
rather than Section 354. Section 354 has already been
dealt with and to reiterate, thc assessment was a trial
altl.ough the respondent was absent. Section 77, on the
other hand, contemplates a situation where there is
Default in Appearance and judgment is entered without any
trial. That Section reads -

Title 12 Defauli of Appearance

(Section 77) "Where judgment is entered
pursuant to any of the preceding
sections of this Title, it shall



"be lawful for the Court

or a Judge to set aside or

vary such judgment upon such

terms as may be just."
As it must be repeated that an assessment of damages is
governed by Section 354 of the Code and it is appropriate to cite
Section 72 of the Ccde to illustrate this. It reads -

"Title 12 Default of Appearance

(Se-tion 72) "If the claim indorsed on the
writ iu, as against any
defendant, for unliquidated
damages only, and that defendant
fails to appear, the plaintiff
may enter interlocutory judgment
against him for damages to be
agsessed and costs, and proceed
with the action against the
other defendants, if any.”

The critical words are "may enter interlocutory judgment

against him to be assessed.” The assessment thercfore is

the trial and resu.ts in the verdict or judgment of
Section 354 of the Code. The interlocutory judgment was
in respect of liability. The stance of the learned trial
judge suggesteu that he thought the matter in issue was
governed bv Section 77 (Supra). Further, he envisaged
that he had 4 discretion to make the order that he did
make with conditions which he reckoned were just. However,
as the matter was governed by Section 354 of the Code,
there was no discretion to set aside the judgment in this
case. On the true constructiocn of Section 354, having
regard to the circumstances of this case, he was bound to
dismiss the motion so as to uphold the order of assessment
in favour of the appellant.

At the conclusion of the hearing, we allowed
this appeal, set aside the order of Theobalds J, and awarded
ccsts to the appellant, both here and below. The
assessment therefore is restored. These are reasons for

making thdt order.
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MORGAN, J.A.

i have read the judgments of Carey and
Downer, J.J.A. and agree that the appellant succeeds both
on the law and on the facts, for the reasons set forth in
the judgments.

In particular, I agree that a hearing for an
Assessment of Damages is a trial of an action and that
the proper section of the Civil Procedure Code tc be
considered in determining whether this matter should be
set asicde is Section 354 and not Section 77 - that on an
intexrpretation of the learned trial judge's findings, he
apparently found that there was lack of truth as to the
cause ofi the inordinate delay and/or the deience as
disclcsed in the affidavits, and that on those tindings
the result should have been to deny the applicant the

relief sought.



