JAMIiACA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO: 16/91

LEFORE:

BETWEEN

Crafton Miller

THE HON. MR. JUSTICE ROWE,
THE HON. MR. JUSTICE FORTE,
THE HON. MR. JUSTICE GORDOW,

PRESIDENT
J.A.
J.A.

STANLEY McCKENZ1E 1ST DEFENDANT/APPELLANT
ANTHONY CAMPBELL 2ND DEFENDANT
ERROL CUNKINGHAM PLAINTIFF/RESPONDENT

& Miss Nancy Anderson for 1lst Defendant/Appellant

Clarke Cousins

L}
& Andre Earle for Plainiiff/Respondent

GORDON, J.f..:
Uﬂ 4 9 M
agarns: the 1ls

by the pla:ntiff.

& PR ey T = -
Lo naant

January 27 & april 9, 1992

June, 1960 Pavia2r, J., gave judgmenc by default

i claam Lo nagllgencs brougit

1o

Hr awarced genesiul damages in h2 sum of

$40U,000 wit: cos=,

On Lgnh

Mocion to

March, i95%1L “he 1ls. cdeilndany succuadiod Ln ¢
cel aside Lho aefsulr juagmans cnteored A Ldin and

Piticr, J.. ordervd ¢ho following ta:mes

1. {aj Taaw ke ls® Detlendanl/applican:
pay intc court ia amcuni of
9230,000,00 wivhin oU Gvays of i
daite Dereof,

(b) That a furcnoy sum cf $¢,000.00

(O D2 p3la ADLC Couri am SHeCurily
for custs withain ol doye QL he
Galte neroof.,

2, Failuz re comply wi:n “he Lorms

of 1his crdaor tiv: or.oginal
Judgmane L srai,



-

3. Costs of today ¢ be <he Pla‘nliff’s
te be agrsad or Laaxaed.

4. applican«on 1 =nlauge lme goantod,

The ist defsndans appezaled agains. (ke ordsrs of Patior, J.,
at 1 (a) ard L (b) and on vhe doaring we allowe:d Lhd appsal o
part by s5cining asids condition L (L) as ic s-curily for cozis
and ordswod chat i aspondunt should hav: % cos:s of this appoal.
in oracyr vospoc.s the crasg Of Procioy, J., was affirmaa and we
airecioa what che appellan: should pey into cour. the sum of
200,000 within sixty deys of o 27 0 Januaxy, 1692, iths dans
of <hae hoaring cf Che appoal., W new fulfil our piomise to put
oUr L£agons AN Writlig,

Lo actiology ¢f this maiior s gleancd from affrdavies
of ihe ist defondane andé 2f My, Srephen Shwlion, an arcornoy-3t-luw
of che firm of Messis. Myors, Fleschoes & Gurdon who had cornduct of
the cast on behalf of the appellant., The eppollant was sorvoed
wilh ©ho weirn inm ¢x abou . Octobor, 1985 =2nd on Sih Novombk-r, 19E&5
Laterleocurcry Judgment in doefaul: of app-srapncs was antorad
2gainst aim. A summens Lo piocrad o assossmint of damages on
Jr¢ Mauch,; 1980 was s rved en Lo appellant who chen velewnod 'he
seyvicus of Messys. NMywes, Fletchor & Condon to act on bas b=hslf.
An applicetion to set aside the Interlocutory Judgment and for
leave Lo oenter apprarance and £ile dofenes ous of timo was made
by thz appellent’s actornoys. The applicacion succoediea and
sppearanct and acfunce were duly filoo, Dirccelons wose givon
on 2Gth May, 1966 and wmhe case was placed on che caust list. The
apprllan.'s allornoys conmunicatsed wiifh bim threugb his wife, as
per his irs’ructions, at an addiess supplica by ham.

The appzllant and bis wrfc subsequently bogan moving bzlwaen
Jamaica znd che United States of Amcrica end in thoe result corres-

pondance son' to him by his atrorneys advising him of the prograss



3w

of ©he malter were roiucnsd unclaimsd. The appellant farlad to
ragpond 0 lotizrs or tslegrams and o failed tc communicale
with his artoracys in any way. Lackiig insuructions, when the
casw camy up for txial on the 2¢tn Mareb, 1990 he appellant's
attorneys scugh: an adjourament “o mak. an application L¢ nave
their pams removaid from (e recerd. This applica‘.icn was

vefusad on the Z27th Mercn, 199G and vhe ~ticrnvys still lacking

<ngreucraong from the apprllant, withdrow from the suit.

The app«llant for his part ““hought that the case was no
longzr s 1ll b=z2ing puisusa,” Le owas nol unill “Lata dovambox,
1590 whep my wif~ on & visit <o Jamaica, called my then atcornoy
coabt she was (ol of Lhe judgmint and sihe Toturned (¢ Miami and
told me,” he depossd. He then rotaincd attorneys Lo roprossnu
nim,

it is against “nis background thet Puluir, J., mads the
ordrrs vhat are cnalleng<d.

Mr. Miller foi che appollant oaxprosscd concsrn about the
terms of 1 (b)) actached e sotaag aside of the defaul: juégment.
Ackriowleaging the . the ioernea “ranl judge has a discroilon,

J.cegnizod in Bvans v. Bartlam (1237 Z 11 E.R. C4u, Me. #Mallorx

Zubmicved thay o vho Lzums arntached The judgs acrad conirary ‘o

the spivae of <he law which was uxprosscd in Naamlooze Vennootschap

Beleggings Compagnie "Uranus” v. Bank of England and Othcers {194t

1 41l E.R. 4€5., Tz cass aucrdod thnt ~ defendant @X00Cising nis
right to defendé naims<lf cught noo to b provericd from =c deing,
or namporaed, by boing crdoered 1O give Sacuriity ICr COSLS.

lir., Clarke Cousins for the rospondoent submicted zha! the
application for seilting assde Lhe judgmenc did nos foll squarely
within thz ambit of s=ctiicen 354 of “ho Civil Procadure Cods in that

Liowas npot mads within ten days of wht vrial . Ho concedod however
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thalt the trial judge nad a discration to disrcgard the lapse

of Lime in a propor casc - Beale v. MacGregor (1885 2 T.L.R.

311 and the cxorcise of that discretion by the judg: should
noc be inverfored winh unless 10 was showr that chere had boeen
some “error of principlc or misapprohonsicn of fact on his

part," or unless he had given urdus woigai ©o A particular

aspict of the fsctis: Gordon v, Craddock ,1uu3, 2 11 E.R. 1Zl.

Our stiontion was net drawn Lo any such 21001 ¢r MIsSConRcapuion.
lr. CousLns furtier submitccd thol it 1s orite law that
security for cosis is ordoroad in the cascs whar: the claimant
in the ectien 1s o forcigu xcosadent, As the raspondant had not
been relying on that pranciple, ho submirtod thac wne ordar
for cosus incorructly rocorded the 1pnwonuicen of the judge which
was Lo order the appellant to pay che cests Lhrown away.
Accordingly he applicd to amend Ordsr 1 (b) by deleting the
sam: and substituting thercfor the following.
"(b) That a furthor sum of $0,000 being
the plaintiff's cos.s “noowr away
and cosrs of wnhis applicaticn b
pavd 1nto cour "
There s no deubt (hat Lhe juldgs 18 wmpowds«d by saciion
354 of the Civil Prococdurns Cod  *o s . aside a judgmene onieraed by
dzxfaulv. Sacvien 77 of the Civil Procodurs Codao alse previdaes for
Lhe sciting aside of & judgment woatevod summarily.  Inoolihar caso
the judge has a wide discrotion es to the Loims ¢n which his
discretion is “xercisod and unloss 1t 1s sbown thatr this discrotion
was improp<rly e¢xorcisced the Court of Appoal will nol incerfers with
the judge’s dispesition,
it is agreed bewween the partics that 2p order 1is usually
made for the plaintiff in thase precacdings Lo bave his costs thrown

awiy. Howover, Pitier, J., Zdia not make an ordor for cosits ihrown

away. what hce dic was to order tho appellant te give sccurmivy for



ihe responcani’s cosis and presumably if che appellznt did net
make the sccuraty within the stipulatod 60 days the dofaule
judgment weuld stand., We doclined tc grant the amendment of
Order 1 (b) ~s propes«<d by Mr. Cousins as to ¢r sc would be o
make an arbitrary order without :aformarticen as Yo tne paruviculars
cf vhose cosis,

stet.on 77 <f the Civil Proczcure Code 1S in parl matarin
with O. 13 . 9 of (ae R.5.C, 1980, Th commintary “c O. 12 ¥. 9

in O. 13/9/L4 which deals wirh the discroe® iopcry pewors of vhe

Coury sronau an pacios

" ‘where o judge allows on epplication Lo
oL ésad a default judgmont ho as
obliged 10 give Yeasons, clafiwilse tho
Courwu of fppceal will kave o (rxorcisc
ity dascretaicn afrosh wn v mattes!
Lennard vs. Internaticnal institutce
for medical Studies: Timus april 25,
1925 Coal®™

mio 0

This cas: appl.«d tbe principli:s laid down by Grifficbhs, L.J.;

in Eagil Trust Co Ltd v. Pigoit-Brown and ancther [1965; 3 all

E.R. pag: 119.,Th¢ hradnots to this case ronds as follows:

“In ¢ucisions involving wiic cxircise of
judiciel Jdiscremicn a judgr snould, @8
a goneral ruls, give reascns fer his
dreisicn, the parciculmriiy of such
reasons being dopendeny o Lho circoum-
soonces of the case ana (bt pature of
Lue Jecisien: Lhus, whon . aling widh
an applicaticr i chamb s c¢ sUrike
out an acileon for went of prosccuticn,
n judge should give hils reascons in
sufficicnt dotarl bte show i Couart of
sppecl the bagic principlas on which
ron has acied 2and che weasons than nave
leu te his conclusion. In giviing
ressons che judge 1s noo requared o
dial wish every argument preseniod by
coun=el 1o support of h s casl, and
whore a parlleoular argumont has aow
bern doealt with bkBul it can b son
tha . thare are grounds an which Lo
judg= would have becn onciclcd o
reject iv thoe Court of lippend will
assume Linat he achaed on LD0SO grounas
urlcss (be appollant can point oo
cenvincing reasons lead'ng o 2
contrary cenclusion. Thé roguinomant
th=zt roasons be given i1s subiaocr @



=6~

"ecerrain well-zstablisned axcopticons,
such ag rhe award of cosus (unicss
the award is upusuzl) and Lio scfusal
of loave to appcel 1o the Court of
Appral frem an arbrcorator’s award
(sce p 122 a to ¢ and p 124 j, posti).
althcugh che exercise of 2 judge's
aiscretion may be atiacked if it is
clearly whelly wrongly cxercised, tho
Courc of Appecl will nut us: this 2s
a means of substicuting 1is ownh
discraztaon for thaw of tho judg: (sco
p 12 <« wo j and p 124 j, post).”

T two cascs roforrzd to above firmly ¢stablish theo duty
of a judgs *o articulzte tho reesons which aimp:l him Yo «¢xercisc
his discretion ip & ceriain way. In most casesine judge will
have thz bencfit of reasoned argums=nts from counszl apd Lhnose
will enabls aum to 1dentify che important issuass for doturmina-
~ion. ‘'?hc¢ judge should than perform his cloar duty to inform the
partivs why 4o cam2 o his decision and thoroby lay the foundation
upon witich thi Court of Appral may ultimatcly have wo build., We
sndorse the aocd for reasons Lo be given for vhe exorcise of the
discrzticon whisnevar & judge scis aside a judgment whether

cgularly or irrcgularly obtained.

Th: conduct of the appellant. lacks sincerity and the order
tha. paymeni into court be made of a2 part of the judgnent is, we
accepi, with:n the compouvence of the lvarnsd trial judgs 2nd
warrantcd in tho circumstanczs. The order for payment into courc
by tihe dofioncdanc of & sum assaessed as socurirty for costs is
unsupportable. As much argument iurned upon thoe order for security
foer costs which issud. was Gotorminac zn faveur of +h: appaellant we
crdar that the appellant pay conly % of the costs of the regpondent
who was successful cn tie issue ralsed :n grouncg 1 (2) of the

‘rounds c¢f Appeals

Huving found as we have, we made the orduers abovameniicned.



