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Lhe pank has GispLoeG Lois claxm, holaing that it was the sole

precutor, and Dy Origiiating SUullcons SOUGic and was yranvea

ceclarations fiom whe Courc, inter alia, Lhai:

L.

Upon & tiue constyruccion ¢ tie Will of
BEinest nLybert Foster wecsuswed uatea the
27tn aay or Decemoer, Lyou ana uthe
LouiLcails therete dated whe LYyuoh Uccober,
L97¢ end Z31rG wovembes, 1976 the
Joacional Commercial banis Jamaica Lilua-
L2t 8 the sole EBxecuLor oI vhie sdra
wall,
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Th2 ground of appeal en which thoe appellant relied in
regpect. of Declaration L was:

"l. The Lzagned Judge misdirected himself
in law 1n coastruing and interpreting
she serd wWill in finding that
Dudley May hod nei Leen -

(a) EBxpressly appoiriad ar execulor
undaer the iorme of “ne said Will,
and/or

(k) Ippeinuaod en exscutor according
Lo tepnor.™

Mr. Sinesy Fester, vthe htestatreor, @ moschant and furniture
dealer, cwnea and operzted 2 thriving businsss, (rading os Foster

and Company &t 153-153% Princess Strest, Kingsieon, wihors his

nephew Dudley May, ho appollart, wes omployed a3 Manager and

a Mr, Fisher (sirco daecrased) as Accountant., The testator

~

sxecuted his las! Will ard Testament dated Doersiaber 27, 19¢o,

followed thercafler by iwe codicils and dicd on sSeptember 2, 1586,
We will acitenmpt o sot oul here ohe Clauses which are

ielevani. "o this appoel with respoct to Lie Ordor now made.

Clause 2:

“{a) Gubjeeyw e sub-paragzapi:z {(4) of thls
ciausc, 1 APPOINT Lasclrys Lank D.C.O.
(broreinarter called ohiz 'Beak') bto be
Lhe Exccutes end Trustoes of this my
will and Trustes borcot {co the
purposcs of he Szililed Lard and Con-
VAYGRNCLNG Laws,

(b) I L R L R B L L L
(c} 6¢ leng as ‘oo Bank shall be a Trustoe
npeveef all trust noneys, SecuriciTs,

ritle Gaeds and documenis shall boe Linld
oyclusavaely Ly the Bark (but subject e
all reaccenabi: facilitisrs for anspoctlion
or verification by the ouher Lrusice ox
srustoes) end th. Bank's noue shall bo
placsd first in the cogistor of all
rogistered s .ocks, charns, sccurities
cr property 4nd ne 2ppo:ntment of = now
Lrustoe or now Luusooos nereof or of
any of th tyusis hercin contained
ehall nov bo made wichout (he consent
in writing oi Lhe Lank if then vemain-
ing a Trusioo.,

(d) L APPOLNT wmy n:phow DUDLEY HAY and
FLTZROY FISHZK, the accountant employcd
by Festor & Company (Furniiure), jointly,
as tho busin.ss Exccuvors and Trustoos
of this my W:1l foc the puvpcsts, prLo-
prrty and wffects of the lrugi herein-
cfter declared in respeci. of my business
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known as FCUTER & CO. (FURHITURE) and
the sa1d Dudlay May a4 Fatzroy Fisher
are for thas purpesc horcinafter

reforred te as my ‘busincus Trustees®,©

W

1 GIVE AND BECUEATH ro my business Trustoes
thic yoodwilll cf my business known as Fostox
& Co. (Furpiture) caiyriced on by me atb
153-153% Princess Srree., Kingston and 1
DECLARE *hat this boeguest shall include all
pruperty, land, bulldings, vehicles, plant,
agquipnents and other chattels, fuiniture,
fivvnres, siLeck-in-crads, bock dubits, bank
accounts in roaspoect of Lhe said businuss
and orther amcunts belonging or owing Lo i
in ruespect of such business ot the nime of
ny deatl and usod for che puspass ¢ e
sald business and tho boncfie of all con-
Lracts subsisiaing in rolation thcreto a

my dcath and my busincss Trustaecs shall
taks over end disclazge 2ll ny laabilatics
in conpiction wiitn my said businoss
cxisting at ny death in oxoncration sc far
as pesaible of the remaindsy of ny esicato
and shall ihervout pay any dzall duties
payabls in rospech of tho somsm.

"My busincss TiusLecs shall hold my said
businasss and all the assets thovroof, sub-
ject to the paymoent of tha liabilivics
of my snid busincss thereout, upon the
following rcusts and preovisions and with
The following powors:

(a) To menage asd conduct Lhe sald busi-
ness in sucih menner as they shall
from tias Yo rtime think fit, and I
EMPOVER my obusiness Trustaoos to
appeint. th: said Dudley Moy 2s
nanagoee of Lhn said businces for
such Lorm and apon such Lorms andg
conditions s ny busincss Trushees
shall frem time to tim: deciac and
v¢ leavs the menagement. and cenduch
cf such: business ¢ the said
iudley May.

(b! Te¢ soil tho same citnor privately
oy by public auction bubt wiih pow:zx
to posiponc such sale for so long
as they shall think f£iv without
boing liebl: for any less Lbereby
avrising and my businuss Trusheos
shall pay tiw prococds aof the sale
of *h«: said business to th Lank
¢ ba held by thae Bank upon trust
for my nophow the saia DUDLEY MAY
and my five childian VANHETTL MARILIE
FOSTER (alse known as JAMES),
GLORIA RCLWLY, ZWGELLINE MAGDALEN
FOSTER, JANICE NEVEWNA FOSTER and
JACQUELINE MARIE FOSTER in equal
shares &5 tonanis 1n comrch
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" absolutcly subject to their altaining
LIV age ol Ll yedals and SuiVIVAg ne,

{C¢) wnr profits of Lhe SsexC wusiness shall
e wetermraes annually to whe satis-
Lraction of thie Denk «@ne Laoc same shall
Lo pais Lo Lhe pank DY luy Husiness

Lruscees wilhin three montns of the

NG 0of each craulng year e be helu by

Le band upon the trus.g ceclarea 1n

wha precedinyg sub-paragiapn 0L Chis

clause,

-
«
—r

LLE bank nay éllow the faio bualey may
Ch CLhiel Che WManey&er o Ny Said Lusiness
"and Lh2 sald Vaiuroy fusher or otier
whe GCCountanse Of Ny . it LuUsiless
SUCH Leasonteie salary Cr vty yenus-
AELELL0N 48 BT pank okall thank it
Lronl L@ Le Lhine LoX WLLAGLNG o
LILLLIG a8 Lae accluincenc ©f Lha salc
LGNLNESS, fLuner DY pesililiuy Che
Lile as & aliowable znpanse in the
ACCOULLE 0L LI DUBLAN2LL 0L oil.arwise
Q. Lhe palk Ay GLleLncil€, LDOALLNG Ll
it any Coldalssaci Lo whiocl whey o
CLURED O thel Mey be enciivioca Ly law;
LT eIl Ny Ancentacn Lhat Lhey shoulc
cach recoive such Lalecy g will with
clicly kaecutor's COMMLSH LG PLOViIGE
LHREeRl walh reaSonanle rewuneration for
LHEll SEXViICes,

(L} osupjecc to the prior dpproval oi the
LENA Wy Dusiness Tius.2es hay mort-
gage oL charge any of :the assecs of
LAY BALU PUSLNess Lo any person
(itncluding tne sankj fLon L purpose
CZ Xeising Oi SCECULLIG 20y lavhiey
WEed 0r Lo S0 uSeu 4n ol Lon tle
purpose of Lhe saiu oUusSiaass,

(G} iy Cai¢ DUSINEeSss ey 28 converted
cnec a limited laebil.ly compaeny if
LYy Dusiness Yrusiees SO Grsiie anug
2ll whue roreyoinyg plovos.ons shall
2ppdy S0 sach coupany sAcapl whac
Jhe shares ul such colpainy Snpall
Do lusuea 1n the ndle ol wae pani
S0 LO neld oy the Bedl o the

TusLs Geclaraa in cloust 7 (D)

“hoa cleas oo careful argumens Wi. Leoti foxr Lae appellant
subitiicea thao elisCy MuSt L9 GAVeD Lo Lhe woLds “"bXocutors anc
Truswzes® uLea Ly Li¢ (esilalos 2L Geseribing the cepaciity in whach
he was appointing bualey May and Filzroy rFisher and in adartxion he
UXgEUd Lhal on & utiue coustruction of the will the appellant was an
SXEZCUulor AccuxXiluayg Lo uhe tehor.

Mr. Widking rox the respondent, wiilleé concecing that the

appellent wes apporutsd as cxecutos Ly Lac will, concended chal




SUCH ApPPoinient was linlued Lol Che Daliow Purpose Sev oul in
Clauses <{(d) and ¢ (supraj, that is CO sAy, SXECULOLS alG LIUSLLES
cailed Ybusiness wiusnees® Loy the business of Feoster and Cowpany.
put, wi. Walkine continued, whe appellanc vemains o4 llmited excou-
LoL cnly Lf wierw propeily, roscer ana Crampeay, still exists ano
438 NOt Duen acecmia,., e woula argue Caay Lt has ceen acecemed

anG che orfice or executor catinguished,

At 18 well to consider tnat thaic s @ uiscanction pecwsan
atenmpricn i @ goft and the appointmieni ¢f an executor, AueEmprion
verng ithe compl oo or pariial excanction of & legacy or gifu by
solmw ace of the testaior an nas litetuae only afitccts the guit
anue Nnot the appolorment.  $0 with counsel's concession, che cenly
zelevant coneeosn s whether the appoinimoeni of che appellant as
exXecurnor 1s lualtec or geuneral accordaing Lo whe Will.,

it has wlways Leen acceplzd (hat @i cxscucor nominatae .s

CNE eXpressly anpo.nued DY wni wora “gxocutieor® and an cxecutox

Q;

LeCoraang o ot tenor of whe Woll an oone apposcced by daterencs,
Phe autres of an CxRecuLow arc o wury L deceased, ceollect tuo
Celate, pay asols, sacasiy all just clazuy and dasiraibute pro-
pPorLy w0 tho pegsens entitled, Lf Chen oy Ay woids the testalos
LUCCMMENUS O CULILLS CO any person che LLigals anc Gulles ana
Lnvelvemenc wiiica pertain ¢ tuw offace ol executor,; the pecform-
diice ol wiCse dulL nae LRCoues eyuivalin. .o An express appouitaent
aS eXecuLos goecauns they are acls ol an ekecubory natures

The Coods of Fry (ioue/) %2 v & L 1U. Whlie also there 1s an express

appoincment oi oo than one person all “hose paersons can act
scinLly as execuvors of the saia wWall,

in thls case Mr, lHay was appointed xeculor Ior the pulpose
of & busginess oul was ¢ also gaven execunory autaios HOT
pertarning 1o the pusinessy

“he words in Clause Z{a) are clear and uneguivocal. They
appoint the gank as “kxecutor and Trusiec’, ThRis appoinument,
nowever, 18 susLjoct Lo suib-paragrapn (U ot Clause o, a sub-

peragraph which oppoints ihe eppellant and another as business
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CRECULOLS and LiUL.oahsd LN YEspeCt Or Lhs YUUDIiLlLLe LUSLASSS,

Fostel ana Loipaily, and reifexina ¢ them @s his "opus.ness trushees',
naving been 8¢ sppointed, vhe cvestalon widened the liiasis

0L their appoliiments wivlt vtiier dutics. 1n Clause Z(c¢c) the

TEZLALOr Makes L aCtivilhes Of e Banik o8 Lrustee (detailed)

suiject Lo Yinspachlon orxr veraticacion by the othen trustes OX

frusteas, Ln £0 ¢uong the appollant “njoysd sUPCLVLSeTy

runctions in reiacieil Lo discharge of socuriitles neld by the

Leun,
By Clause o “he tescator makes a gail or tne "good will”
of nis busines. , @etails what it iacludes, and gave instructions

BO L0 & wide Grscleige of the funds. among the various wuhlies tihc
PUSLNCES Lrustecs wore called upon co purform were Lo discharge
liapilaitics as fax &5 possible of tne romeanacs of the escate;
Fac pay Geath cutiles payable on the testowor's estace,

by Clause 7 Ducley May was meac managoer of the business.
Lo vas te be paid a salary enc executo. s cowaission,  all clhiesc
LEG MElisXs unconnecuet wWiwi Foscer anc Colipaly anu arc dutics
perfoimable Dy an SROCULOL LuUL whach Do wat glicciec and
QUTDULERG L0 UL,

Ll CONG LoiuLay ©hls purcicin ef #ii- yiLil che Lptenition OF
LeSTaLoOr Lo appaieiat.  he cisplay.-w oo fdact whe™ ne had a
Lagn opanion <f tie appoliant's haviis of Ducincss and s aevalved
g Cale aia nensygemit ol his Dus.iess ¢ Ol & Dusiness whicil
i Gra ROU Wish LW Dank nwo gperave,  Uhe Bank, nDowever, wella
hanule andg overscee the procecas of che ousiness in che avenc ol
2 sale anc was given the power Lo satisry itscil as Lo the profiis
Ly annual gtatemcu;u. un iLne odher handg, “he testator's stocks
ana securicies nancled Ly ohi Baax were o De open Lo i1nspectron
an@ verificacina wy olie trustecs one of wiol was the appelianc.

signiticanuly in nas Couicrl ci the 1Ych Octower, 1vy70,
e appointea Valegia Clarke as executor o trustee of that

CGUACll anu reciied Cual her appointment "xs limivee only" to

WO propectics - Nalled 1o ohe Cotacil,  %hiy andicates that had
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A antenced Lac gppellanlt o be @ linites eweculor e would hevs
SU aRpressed 1v.

All these [4CLOLs LoyerLner, in QuY OPLliiLon, support uhe
view that tne tzscawor clearly latendsd thet wr, hay ang pacional
conmercial bank £nsuld we co-executors. -t Was $0 Ly NOMIN&ELLON,
GG L Was S0 LYy Lnicrence.

AcCcolulingly, We haGe® the oraey woich we aic in respaece of
Daclarataon 1.

witn respeci vo the (higu declaration,; Mr. Scott mauwe the
submission dizal Lhe Court ought not wLo .ve eiliect Lo paragraphs
Y. AU, dl, Ld O whe aifiqgavit of pana sStisch; manager of whe
viustee Depariieult of hational commexyc..ci bank (Jamarca) Lamabad;
vinich was filea in support or tie applicacion of the respondent.
és 1e offended sec. ol 4ue CI Tae Lival Procedure coae and wvas
inackiissaole, The sectaon as guite clear anu (eaas thus:

fConcents o afiidavaic

Afficavies shell ve confained Lo sucn tacLs
a5 NS wilness us able ol his own Knowledge
L0 pLove, cxncept Lhds 0 LT RLACCULolY plus
Coaiings O Wil leave unday saclion Z/4 A
or Iu7 an affiaavit KAy CoA &N §Ldalenent
of information ana belief wiol: the sources
and grounds therecf.”

Lecause chnis atficavit wid noc fall wachin any ol the
SXCEePLIONS NOY Wée the source ol the informacicen ana velief
Gisclosed it reneeilec the afrfidavic acefecoive and eviuence ciiere@

in parvagraphs 5, LU, Li, 1e of tne arfidavit Lacane wnaduissitle.

i e J. L. Young manufacturing Company Limited (i1YUU) < Cil.

page 7b4, in addreesing the same defect i an afiiaavaitg,
Loru Alverstone, C.J. saias

"{ noticc chavt in severel ianstances the
deponents make statemenis on theiyr 'aintorm-
ation ana belief,' without saying what
taerr source of informaiion and belief 1s,
anG 1na meny respects whai tLhey s0 stav: is
noL contirvied iin ey way. L0 Ly opinicn
su~callocu eviaence on 'infoima.ion aana
beliiel’ oughi not vo be leskea al at all,
not only unless the Court call ascerteain
ihe source ot the informetion ana belief,
but @is50 uriess the aeponeni's starewment
18 coxrodoraited by some one who spedks
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TLoom his own Rnowleage,  Li such aftica-
VLUS are made an future, .t 18 as well
Lhat Lo shoula be uancerstoow whwt they
die worviless ana ought nou o oo
LQCOAVEL a8 evViGence in any shape what-

QV&I;........"
L Tollown, naen, wnat ihadmiss oie ¢VIGENce was usoca

e learnea wraal judge e come Lo his coaclusion., Counsel

by

Prougi:e Lo ovr avcention theb this poiu. was not taken in the

GCourt below ny e agppellant,  aAduscionally, tne guestion of
ad€mpi.ion ¢rantec by the learned trial judage was not souglin
the vriginaving swuisons in the Court bzlow, The applicacion
vas maue befon: us ¢ inclucve at, wes suianced 4nG Lne alenc-
HERE Maae.

A linleoa licwility company under bz name cof Foste:x
anag ompany Lallodad Was lncorporated ia June 1873, The

guesilicns relating ve the continuea cx g .cuce of Foster anug

in

Coupany as & wiad.ng ¢ntlcey ana the proporly whaica was rolar-

rable o that business can only be detoinined by eviaence.

Couseguantly, whe issuc Of aqemptlcon musi be revurned to che

Court welow wilh Liberly LO ©he partios Lo file afficavive .

LUPPOYL O towviy reshHective contentions. We accoraingly mado

Lhat rdexr,
Costs ©f =ho agpeal to we agyreed ¢X caxeu and Lo b

MALG OUl. O U GELELE.

Loagrae,

DOWHER, Jbes




