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On Decenboer 21, 1992, the deceased Dave Lawrence, a young-
den agyed about 21 years, was literally abducced from tnc
protecting uins of s aunt, Rebecca Benncett, and slaughtered
brfere her vesy eyes. &#cising out of this exccucion the applicantc
Leioy Lawmey wes iadlceed for tne offeace of nuraer and crica
wefore Walker, J., civiing with a jucy, 1o the Home Circuic Court
botween Sepiemoa. L7 and 21, 1993. He was convictied of capitcal
murder and sencaoanced to suffer ceath acconding co law.

In so f&ir as the evidence is concueincd, only a brief sum-
iwary is necessary for purposes of this application. AL aboud
$:00 p.m. on Decombos 21, 1992, the dactased and his aunt,

Acbeccca Bennevi, were in arfneti Gardens spealklng Lo each ooaer
vhien the applicant anc¢ another man approached them. The appli-
canc, otheiwise calica "Winja', said to :he deceased, "1 wanc wo
talk to you." The deccased cesponded, "For what?" Whereupon
both men braandisucd guns ana “"Hinja"” ocdexed the deceased to

"come off che wall” where he had beea stiucing. The deceased
dumpea frowm the vall and clutcned his annt who enquired of “winja®

wihat he had done. "Hinja’s" only responus was, “1s man and man
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walk, you is a woman, stay out of it." iz wrested Dave from hex
acd wmarched hin away followed by his comncade-in~azms. KRebecca
ccennett followed closely benhind, when the cther man advised her
w0 retxeat as he would not hesitalte to murder her. She rebuffed
him in biblical terms, “"The blocd of Jecus is against you, vou
can't trouble mc.”

Dave was placed against a wall aand ac point blank range he
was executed, both men participating in tii¢c execucion. The exccu-
ition having been cuapleted both men ran away.

1igs Bennaiol knew the applicant for between five to six years.
The area was wall lighted and, if she iz 0 be believed, the merci-
iess killing of her nephew took place bafore her very eyes. Tho
killers were unmoved by her presence.

The first goound of complaint befnre us alleged that the
Jearned trial judga's treatment of the critical issue of ideatifi-~
cation was inadeqguzic in that (a) the jusy werse never alerced co
vhe fact thac ovidence of visual identcification was parciculacly
subjecc to miscakes and “that cross-cxamination was genecally
unable to test for mistakes in such idz2acificatcion by an appa-
zencly honest witness,”

in responsc to cthis complaint ic will be sufficicat to sect
out the directions of the learned trial judge ac pages 127-128 of
“he recoxd:

"So now, it comes to the cricical issuc.
Sverything comes back now to identifica-
tion, 1iIsg he the wman; or is hie not the
man? This 1s a case, rir. Forceman and
menmbers of the jury, where the case
against¢ the defendant, depends wholly
on the coriectness of onc identifica-
tion vi the defendant, which the defencc
alloged o be mistaken. I must, theve-
fore, warn you of the special need fou
caution before convicting this defendant
in reliance on the correccaness of that
identification, and I am spazaking, of
course, of the identificacion of Rebecca
Bennsce. The reason for tlils wairning
18 chav 1t is gquite possible for @ _
henest witness wo make a mlstake in iden-
tificacvion; and notorinus miscairiages
of justicce have occurred as a result of

ciite in the past. A mistakoen witness
can bc¢ a convincing witness, «nd cven &
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"numbzr of apparently convincing witnesses
can all be nistaken. So, you must examine
carcfully the circumstances in which the
identification of Rebecca Bennctt was made.”

The passage abeove clearly brought to the jury's attention
the dangers inhecrent in cvidence of visual identification and the
real likelihood of a mistake being madec. We know of no authority,
and nonec was cited to us, which requires a trial judge to direct
& jury "that cross-cxamination was gencrally unable to test for
luistakes in such identification by an apparently honest witness®,
neither do we intend to formulate any such principle. 1In oux
vicw, the jury could not have failed :o appreciate that caution
wes required in the assessuent of uncorioborated identification
ovidence before acting upon it.

‘'he sccond ground of appeal contonds that the learned txial
judge failed to remind the jury that zven in the case of closc
relatives and fricads mistakes of recogaition occur while he
emphasised the case and speced of rccognition of non-strangers.

while it is urue that the judge did not point out that even
in the casc of closc relatives and fricnds mistakes of recognition
could occur, this failure, in our view, is not fatal. We have
repeatedly said that what is importanc is not the incantation of
& particular set of words but that it be conveyed to the jury that
identification cvidence isa special category of evidence and chat
caution ought to be¢ exercised when dealing with this kind of cv..-
dence. As we indicated earlier on, the sunming-up could not have
failed to so impact on tie jury.

in his noxt assault on the judge's directions on identifi-
cation, lr. Williams argued that the judge failed to direcu the
jury (a) that che failure of the applicant to give sworn testimony
and (b) the rejection of his alibi could not support the identifi-
cation evidence and (c) there was in fact no cvidence supporting
the identification cvidence.

This complaini is entirely withouc meric. The judge at
page 114 of the tfranscript told the jury that the failure of the

apvlicant to give cevidence on cath could not be used against him:



e

"Now, while you, Mr. Foreman and mcmbcrs of
the jury, have been deprived of the oppor-
vuitiity of hearing his story cested in
cross—-examination, the onc thing that you
musc not do, 1is to assume -hat lic is &
guilty pcrson only becausce hic has not gone
into the witness box and given sworn cevi-
denca. "

At pagce 96 of the tramscript, in language plain and
unambiguous, he told the jury that the succcess of the crown's
case depended entircely upon the testimony of Rebecca Bennett.
In addition thcreto he directed the jury as follows:

"He is not reguirxed to prove his innocence;
there 18 no duty on this defondant to prove
anything at all. The buxden or duty of
proving the case against him resis on the
pcosceution throughout and ncver shifos.”

in dealing wath the &libi of the applicant the judge said:

"He has nol got to prove to you that he
didn't do i1t. The shoe is on tha otcher
foocr. st 1is the prosccuzion whe must
p<sove vo you that he was theic and he
did do it."

all thesc passages taken together ought to have conveyed to
the jury that a rcejuction of the applicant's alibi did not inevi-
tably lead te his conviction and that in the final analysis the
guilt or innccence of the accused had co be determined on the
accuracy of Rebecca Bennett's evidence.

Ground 4 roguixres no treatment by this court as it 1s no
more than a repeitition of ground 3(1) which has alrecady becn
adequately addressed in this judgiaentc.

The fifth giound complains that the judyge's analysis of the
cvidence of identification did not give sufficicont attention ©o

its wecaknessaes.

in R. v. Turnbull and others {197¢} 63 Cr. App. R. 132, a

wrial -judge is cnjoincd to remind the jury of any specific weak-
nesses which had appcared in the identification evidencc. It is

to be obsexved that the &ccent is on "spacific". In this casc
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there were no specific weaknesses in the identification evidence
of Rebecca Bennett, Notwithstanding, the lecarned trial judge
.carefully reminded the jury of the circumstances under which she
purported to identify the applicant. Whilst he did not attach
the label "weakness® to any of the circumstances he did point
out the pros and cons of ecach set of circumstance and properly
left it to the jury to decide whether each circumstance was a
strength or weakness. As to whether a particular circumstance

is strength or wcakness is a question of fact and therefore a

jury function,

In Michael Rose v. The Queen P.C.A. 3/93 delivered
10th October, 1994, Lord Lloyd of Berwick, de¢livering the judg-

ment of the Board, said:

"Mr. Hooper's main point was that nowhere
does the judge list the specific weak~
nesses in the identification. Now it is
truc that the judge did not list the
weaknesses in numerical ordcr, nor did
he usc the word ‘weakness' when drawing
the jury's attention to the points made
by the defence. But nothing in Turmbull,
or in the subsequent casces to which their
Lordships were referred; requires the
judge to make a 'list' of the wcaknesses
in the identification evidence, or to use
a particular forwm of words, when ieferring
to thosc weaknesses. The esscntial
reguirement is that all thce weaknesses
should be properly drawn to the attention
of the jury, and critically analysed where
this is appropriate.”

Finally, it is contended that the summation was more
concerned with the credibility of the witness Rebecca Bennett
than with the accuracy of her identification. With this complaint
we disagree. The judge approached the matter in a commonsense way.
He analysed each sct of circumstance testified to by the witness
then invited the jury to comnsider whether or not they believed
the witness in respcect of the factual condition which existed at
the time of the identification. For example, if the jury rejected
her testimony as to the lighting this would severely affect the
accuracy of the identification or if they rcjected her evidence
that shc had known the applicant prior to the night of the inci-

dent. Having invited the jury to make a f£inding in respect of



_6_
cach of the circumstances, he ultimately invited them to determinc
whether or not the applicant was the man who shot and killed
Dave Lawrence, if they accepted as true the circumstances under
which Rebecca Bennett purported to identify him.
We are satisfied that the grounds urged on behalf of the
applicant are without merit, consequently the application for

leave to appecal is refused.



