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ROWE, P.:

The appellant and the respondent are husbana and wite.
They vere married cn Hovember 30, 1971 and on the
19tn (anuary, 19¢7 when the husbanc issuved an Originating
summors seeking a declaration that the wmatrimonial home at
Wo. £ Cedar Greove, Kingston 8 was benefically owned by the
husbid and wife in equal shares; the mairiage was still
subsi:iting. The husband is a Quantity Surveycr and the wife,
the psistant manager of the Premium Department at Life of

Jamala.



in 197¢ this couple did not have a great deal of money
ut they had the desire (o0 acquire a dwelling house in which
to live. The appelliant said that "in 1976 we saw an advertise-~
menc 1n the Gleaner for premises at 5 Cedar Grove and we went
and liiked tne house after we looked at it." Without a doubt
~no. 5 Cedar Grove was purchased by the husbana and wife and
ihe title wag registered in both names as joint tenants. The
purchase price was fixed at $01,000.00, the deposit at
$6,100.00 of which the husbana contributed $3,555.00 and the
wife $2,545.00. A mertguge of $¢5,000.00 was obtained from
Life of Jamaica. There was a shortfall of $11,021.59 to
conplete the purchase money ana to pay for the incidental
costs and charges. 1. was & disputed item at the hearing of
the summons as to tne respective conciibutions of the paities,
which was resolved by the trial judge in favour of the huskand,
in that, he found on tune bagis of che evidence that the wife's

contribution tc that sum covld not nave been substantial.

From April 197¢ to December 1586, the wife paid,
either through salary deductions or irom her separate bank
account, monthly sumg totalling $46,178.11 towards 'the mortgage
debt in respect of 5 Ceaar Grove., ''he mortgage had been
obtained at a concessionary rate available to an employee of
Life of Jamaica., Had thc wife been otherwise employed the
morcgage would have been at market rate and would have
amounted to $72,131.80. Between April 1976 and April 1987,
cthe husbhanc's employers paid te the wife as yent allowance for

the husband the sum of $1il15,u00.V0.

The wife contended that ner direct contribution to
the deposit and to the mortgage payments far exceedea the
contributicn ade by her husband wﬁich consisted only of his
deposit of $3,.555.00 and a portion of tha shortiall of

$11,021.59. 1In those circumstances, she submitted, the property




-

shoula be divided in the proportion of her monetary con-
tribution e that of her husband’s., On the other hand the
husband contendec¢ “that the premises was bought by us us a
joint enterprise and for us to enjoy and as far as we could
gee in the future, and althougn the mortgage was by salary
deduciions £ subsialsed all of the payments of the Defencant
ana alsco refunded to her the entire amount expendea by her by
was of salary deduciions." e said too that cvhe $115,00u.00
paid to the wife by the respondent's Company “"was always
underscodd by ourselves to cover the mortgaye payments and
also the bills incurred 1in respect of groceries." The
appellant denied that there was ever such an understanding as
put foxward by the husbana and denied that the payments
received fro.n the hushand's employer, was anything other than
house meney. In particular, she said, the "house money" was
never intended to be re-imbursement: for the som paid orn-the
mortyage. rndeed she bougnt groceries, paid the helper,
bough. clothes anc sheoes for everyone including her lhusband,
and bought furniture. She mixed her money with his to under-

take these varied expenditures.

Panton, J., founa as a fact cthat the monthly sums
puid by the husbana's cumpany to the wife dic¢ not include
amouncg tou purcnase clothes but that it was for re-imbursement
of the mprtgage payments and the purchase of groceries. e
commenced that the husband wag generous in offering his wife
a half-share in the property. aAgainst this finding and the
consequential oruer for an equal division of the purchase
money upon sale of the property. the wife has appealed. The
wife optimistically cought an order declaring inat she is
solely entitled to the beneficial interest in the property

or alternatively ic¢ a four-fifths interest. Mr., Wright combed




the affidavits and viva voce evidence to find support for his
submissions thalt the husband was an unreliable witness whose
testimony ought not tou have been accepted by the learned trial
judge.

'his case is another prime example of the difficulties
which are presented to a Court called upon to determine pro-
perty rights between husband and wife. Two perfectly
respectable people; who had had years of marital happiness find
themselves charging and counter-charging each other with false-
nooda beorn out of venality. Panton, J., had, however, scme

objective facts upon which he could fashion his findings of

In 1976, the wife‘s salary was insufiicient by 1itselr
to support a mertgage of $45,000.90. The husband concurred in
the mertgage application sc that the joint sala.ies could move
Life of Jamaica to approve the loan. Figures were not produced,
but some evidence was led that in 197¢ when the mortcage pay-
nents were deducted from the wife's salary. very little was
left over. The family did not suffer a deprivaticn as the
huegband directed his ewployer to provide him with a house
allowance payable direct to tihe wife which was then about
twice the amount of the mortgage payment, The trial judage
found that the hucband paid the sums due for property taxes,
electricity, water, insuraice, repairs and telephone, the last
of which was paia directly from his office. Rising along with
inflation and with increases in the wortgage paymencs, were the
sume being paid to the wife as tine monthly rent allowance which
allowance stooe at $1,600.00 when the parties separated in 15U5.
riusband and wife had behaved with commendable responsibility
+n their financial arfairs, so far as the eviaence goes. Was

there then the understanding between the parties of whicn the




husband spoke, thac is Lo say, that the wife would advance

the mortyege payments and he would re-imburcse her in full?

Vie think that the 1inescapable inference to be drawn from the
continuous behaviour of the parties from 1976 to 1965 is that
this understanding existed. Bolh parties were employed. Both
had an insecure financial base in 1Y76. Both wished to obtain
& house they could call their own. The neat device of a rental
ailowance might have brought to the husbana certain tax benefits
directly or indirectly through his company. Then theie was
ancther factor, viz., that since the marical-separatcion the
husband has been paying to the wife a sum of $500.00 monthly
whichh he says is intended tc cover the monchly mortgace of
approximately $410.06U. sSuch inaccuracies as surfaced in the
husband's aifidavits and his explanations therefor were all
brought to the attention of the trial judge and as he hau the
oppertunicy to observe the demeanour of the witnesses he was

in thie best position to determine the credit of the wwo

wiltnesses.,

Mr. Wright submitted that in the process of totalling
the contiibution of the wife, the trial judge erroneously
omittea to give her credit for the amount saved in tihe
moitgage payments due te the preferential rate obtained thirough
the witfe's cmployient. There ig indeed no clear indication
that Panton, J., addressed his mina to uitis issue. The
difrference between 546,170.11 actuelly paid and $72,131.80
payable ac market rate is $25,95¢.09. 7This indirect contri-
bucion, quantifiable in money, must be credited to the wite
28 part of her contribution to the purchase of the house. It
forined a significant relief to the pariies over the years and
rad the trial judye directed his ming to this contribution he

wauld net have been over-influenced by the generosity of the




husband and gone on to order the wife to pay costs. However,
this gubstantial contribution would not make any difference

co che eventual outcome of rival claims. 7The husband's
eccount would have been credited with the amount actually paid
for mortcage while the wife's accounc would beneiit from the
forbearance. Un this accounting the wife's contributions

would not exceed tnat of her husband.

The law applicable to a case of this nature is well
settled., Wwhere huspand ana wiife purchase property in their
joint names, intending that the properity should be a continu-
ing provision for them both during their joint lives, then
even if their contributions are unequal the law leans towa:-ds
the view that the berneficial intcerest is held in eqgual shares.

bee Cobb v. Cobb {1455} 2 i4ll E.R. 695. That was exaccly the

position in the instant cage and the ordexr of Panton, J.,
thai the property is to be divided in equal shares is plainly

right,

one cof the reliefs claimed by the huskband in the
Originating cumions was an order for costs. Panton; J., made
an orceyr for the wife to pay the costs of and inciudent to the
Summons anc Order, to be agreed or taxed. Mr. Steer did not
seek to defend this order, but it is necessary to say a word
or two about ic. The old rule referred to by Tolstoy in the
Law and Practice of Divorce, 5th Edition at page 204-205,
that the wife's costs in matrimonial proceedings must be paid
by the husband is not now of automatic application in Jam&ica.
Section 33 of the Matrimonial Causes iAct proviues that:

1) BEach party tc proceedings under this

et shall, subject to subsection (). bear
his or her own costs,




“Z) Where the Court 1s of opinion that
the circumstances in any case are such
as to justify it in so aoing, it may,
subject to rules of Court, make such
orders ag to costs and security for
costs, whether by way of interlocutory
ordex or otherwise., as 1t thinks fitc,”

This major change in the substantive law as toc the
husband's liability for the wife's costcg does not speciiically
extena to proceedings i equity for division cof property
petween husband ana wife. 1In exceptional caseg a wife can
be penaliied in costs but this would require evidence of the
most cogent nature. Panton, J., thougiit the wife was
unreasonabkle not to have capitulated the moment the husband
asked in his summens for an equal division of the property.
we differ completely from the learned trial juage in his
assessment of the wife's attitude and prefer to think that
had he credited her account with the forbearance from Life
of Jamaica to the mortyage payments he would not have con-
sicdered the husband to be so generous., Accordingly, we set
aside the order for cogts in the Cour: below and make no

order for coste of che appeal.

WRIGHT, J.A.:

I agree.

FORTE, J.A.:

i concur.




