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WRIGHT ;J ..

This 1s an appezal against the undermentioned order made

Patterson J. on wWovember 10, L9066

“IT IS HEREBY ORDERED that the whole of the
goods listed in the Schedule of the Bill of Sale
exhibitoed to the said hffidavit of Roy Williams be
sold by the Bailiff and that the procecds of sale
ba applied in the following manner:-

Firstly, for the payment of all fecs charges and
expenses incurred by the Bailiff in taking posses-
sion keeping and sclling the goods covered by the
Bill of Sale. The Bailiff is authorised to deduct
the amounts mentioned above in accordance with the
prescribed scale of fees.

Secondly, the net proceeds of sale shall be paid
into tne Treasury to the credit of this Suit,

(a) to be applied in satisfaction of the Defendant's
indebtedness to the holder of the bill of sale,
Jamaica Fxport Credit insurance Ccrporation Limited,
the Claimant, and

(b) <the surplus, 1f any, to bec applied in satis-
faction of the Dcfendant’s indebtedness to the
Plaintifi herein; ilcron Development Limited



.
L

23D IT L€ FURTHER CRDERED that in respcect of
the goods and chattels not coverea by the £ill of
S5ale to wit the 3 motor vehicles which were seizad
and have bceen sold by the Bailiff, the procceds of
salc beuing in the hands of the bailiff, chat the
Claimant do not have any claim thercto, and that
the bailiff should proceed as Section ol9 of the
Judicaturc (Civil Procedure Code) Law directs, namely
“All moneys payable under a judgment levied by
execution, or otherwise under the process of the
Court shall be paid into the Troasury to the crudit
of the suit, unless the Court othurwise directs",
~iD tha Court doth order that the Bailiff's fees,
chargas and expenses incurred in relation to the
said 3 motor cars levied shall be deducted from the
procecds of saie of those goods and thercafter, thoe
net proceeds of sale shall be paid into the Treasury
to the credit of the suit, to bo applied in satis-—
faction of the Plaintiff's Judgmei:.

AaRD 1T LY FURTHER ORDESRED ihat the Claimant do
pay to Howard Saint Clair bennatt, Bailiff (the
applicant) his cosis of and occasioncd by thesc pro-
ceedings and also that the Claimant do pay to the
‘Plaintiff herein its costs of and occasioned by these
proceedings to be taxed if not agreed.

Certificate for Counsel for howacd Saint Claixr
vennett, bai1liff (The Applicant) and for the Plaintiff.

AND, on aspplication of Counsel for the Claimant,
special leave granted to the Claimant to appeal in
accordance with Section 557 of the Judicature (Caivil
Procedure Code) Law.”

The seven Grounds of Appeal on the basis of which the appeal was
presented ar2 as follows:

"1. That the learned trial Judge erred as a matter
cf law when he held that tl: motor vehicles and
other goods not forming parc of the [ill of Sale
can be sold and the proceeds thereof paid to the
Plainciff/kespondent as an oxecution creditor as
such an order 1s contrary ito the previsions of
the Companies Act.

2. Tne lcarned trial Judge crioed as a matter of law
when he made an Order contrary to the statutory
provisions namcly, the Companies act which pro-
vided that after a Petitlion for winding-up has
been presented Lo the Court and befors execution
is complened by salir of the goods no salc can
take place and the proceeds dalivered to the
execution creditor as the interest in such goods
have to be shared pari passu with all unsecured
creditors.

3. The lcagned trial Judge arred as a matter of law
when he failed to appreciate that the Claimant/
nppellant was also an unsecured creditor and
having presented a Petition to wind up the
Defendant/Respondent, &ntillcan Food Processors
Limived before execution was completced, that
the execution creditor would not be ¢ntitled to
have the whole of thoe proceeds c¢f sale to tha
ctriment of the unsecured creditors as provided
by the provisions of the Companies woct,
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attorney-at-low by laettor informed the bailiff <f the claimanti‘s

-

irteresc under a Bill of Salc in certain of the goods taken in axecu-
Lion via, che furaifure in wnc chairman‘s cffice and the factory
macihinery «quipneni znd fittings. Thet Bi1ll of sals was execuued on
Decempar 1, 1907 and was duly registerad n accordancs wich s=ction
93{(1} of whr Companies Aci. The gecods ot covered by the Bill of
sale includeo threo moter cars, [inished goods, furnishings and
fixtures. Alcrzen weula not acmit the capiitlement of the claimant vo
the goods undar wine pill of Sale so vho bailiff could not releasa

them but 16 i:

‘e

in be poted tnat they w:zio not removea from the premises.
Un bDecomper 12, LYuu, Just two woesie after the execution of the
wrrt of Sclzuare and gale che claimant prosentoed a pecition under the
Companias Act fox the windaing up of auntilleoan on the ground thac that
company was incclvent ana uvnable to pay its dobis. The debi owad Lo
the pelitionz? was staced o be ULSY,499,562.31 plus intecresh and

Lhere were savaursl ochel creditors.

The peixvron cams bofoire the cousc ¢n February 9, 1%87 when, at
the request of kEnirillean, i1v wag adiowrnsd 7o March 2o, chen to2
April 25 anc finally we May 25, 1%67. ‘Those adjovinments woune
influcncad by tho procoeaings for iLhe wiading-up of Jamincorp. o
furiner action nac been taken yegarding ihe pelacaion for the winding
up of Antillesn., Accordingly no liguidsa® or was OVeY appointed.
wowever, ic is coluveane o note chat mueh earlicr, o wit, on Junz 3,
1935 pursuen.y "o tha #ill of sale the claimant (JECLC) had put
antillean inhe Ructivesship and appoiniel a keceiver who was still
in place when the petition fou winding-up was filed.

in due covrze the Lailifi adveriiscd some of Lhe goeds for sale
by public aucticn and on March 2oy 1507 he sceola the tihares ¢cars. 1wWe

Gays later on laxch 20, the claimant's sttorney-at-law vrote o the

bailiff as follows:



“maven 30U, 1Sy’ !

The sellift
Reslanat raglstrete's Couri
DL Borow
Kingsoon Lo

Avnenllion: v, Sennolt

Dear Sxii:
ner: Suil Lo, Cl.le o 143 of 1%4@
aleren DEVOLIopRENT LiiLed Vs
Lntillonn Booud Procossors Lo

v write on behali of Lhe JECIC 2 creditoxr of
Aantiliea; Foou Proc:issors Limltsd., 1t has boen brought
Lo ouyr aveenticn thas in ne »a2ner of wednesday
Farca &5, 15¢7 ana Saturday Lisrxeh 2u, 1587 you adver-
tised eqguipment and mowor vahicles for sale. '

a‘-‘

We with o anfeorm you “hat machinery and equipment
for fish preocessing is covered by a Bill of Sale in
favou: of our clients dated Dacember 1, 1983 and regis-
terca on becember 15, 1563, 2o the Companies Registry.

in o far as three (3) noLcr velilcles are con-
cernaG, wvhicia we understand yvou have purported to sell
on liarcn 26, 19687, we wish ¢ inform you that any
disposivicn of the funde of “ho sale constaitutes &
breacin ¢f the Companics Act, #35 ¢ Petition ke wind up
the Compony was presented o i Zourt by our clients
on Decambey 12, 198¢. The law is guite clears on ths
pcint that ary execution afiter whe comnencement of
winaing np shall be void ve all luntents. The law
furiher providas thal executzon is nchi completed
until thore nas bden sezizure aud sale,

1t is cleay in this case hat as the Petition was
prescaied on Decenwer 12, 15280, @xecution was not com-
platea befcore the prasentotion, as the chatiaels were
nct sold prior to that date,

The purported sale by you is thersfore volid, and
if you have funds in hand as whe proceeds of such sale,
they cennot. be distributed to the execution creditor.
Tc do s will consiitute a breach of the law and oux
clients will have to hold you responsible therefor.

Yours faitniully,
LIVLINGSTUON, ALEXAWDER & LEVY

Per:®
This letter emphasizes the Gifference in the ownership of the gcods
securcd by the Bill of Sale and the o:ther ¢goods with particular

2CC

A

reforence o the thiee cars eand .o think Pecoterseoen J. LS5 cox.

whin he hela conersining Lhet letuvern:
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in my view 1t does no% lay claiwm, cither
speciiically or by referenct, o the thrae
moter voenicles taken in axecution,®

But morc of this anon. it was not unci® kay 30, 1987 that the
pailiff notificc Alcron 2f the claimani’s claim and requested them
to admit or disputs the title of ¢he claunan% to the goods. EBut

Alcron would not admit and as a resul. “he bailiff issuved the

instant incecrplsador summons datced July 13, 15467 which reads:
i TEALE KNOTLCE thal you art hzrcby Summoned e
apprer bafore the Supreme Coux. on the 27th day of
Octobey, 1907 at the hour of ten of iLhe clock in
the forcnoon on tne hearing of sn Epplication on
the paii of doward saint Cloin bBennesti the Bailiff
of ths Resident lagistrate's Courxt for the parish
of Sailnt Andrew that the Plaintiff and Jamaica
Export Credli insurance Corporatilon Lamited the
Claimant appear and state t©he naturs and parti-
culaxs of their respactive claims to the goods and
chattels scized by the Bailiff «f the Resident
Magistrate's Court for the pazash of Saint Andrew
undexr a Writ of Seizure and s5ale issued in this
action and maintain or relinguish the same and
abide by such Order as may be made hereia, and for
such Crder O be made for cosis as pay be just apd
reasonable,

ViITHESS the HONUGURAEBELYE Edward Zacca, Chief
Justice of the supreme Court of Judicature of
Jamnaica, chis 13 day of July 18587.
REGISTRA X,
TOp The Plaintiif
Alcron Development Limited
ox 118 Attorneys-at-law®
However. c<espioe Lihve tons of this swmeons it was not until
November 9; 15¢5 almost threce ycars from the cate of seizure ana
over two years rrom the date of Lhe summeons, when the pacties were
before the court that Alcron admitted the claimant’s claim to the
goods covered by the Eill of Sale, Uaspitc the manifest intransi-
gence of Alcron in this regard the lesrned trial judge nevertheless
ordered tﬁé sal> =i all the goods secured to JECIC and made ihe
bailiff's fees in respect of those goous & priority claim on the
proceeds of zale.
Grounds 4, and 7 of the Grounds of Appeal complain about the

manner in which ©hz learned trial Jjudge deelt with rhe goous covernd

by the Bill of Sale. 1 willi, thercicre, now address my attention to
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this aspoct of the case.

Goods Secured by the Bill of Sale

.n written submissions which were amplified in ar nts bafore

Xa)

a8 w0 main contaerntions are sor forth viz:

1. alcxeon having eventually concedad JECIC'S
claim thost goods cught neit toc have becn
orgar=d sold.

4. Hevivg rogard to ths fact That from the day

of 4h2 sorzure JECIC ass~itcd its claim,
Linsbilivy for the bailiff's feoes for the per. oo
cguring which Alcron persisiad in denying whol
claim shoule hove rallen ast on JECIC but wn
Elexon,

The learned trial judge in making che cxdars complained cof relied
upon the provisions of saciions 558 and ¢02 of the Judicaziure (Civil
Procedure Code) Law which read as follows:

#1550 ~ When goods or chatitels have been seiwct in
exacution by a bailiff, or other cfficer charyoui
with the execution of process of the Court, anc
any claimant alleges that he is entitled under 1
bill of sale or otherwise, to the goods or
chattels by way of security for debt, the Couri ox
a Juage may oraser the szle of the whole or a part
thereof and cirect the applicaticn of the prooouds
of tha sale in such manner, ana upon such ter  as
may be just’,

'608 -~ Where any properiy of any Kind is seized
in exscution, uwnder any judgment or order in aiy
suli ¢y precead .ng, which iz claimed by any person
other than judgmsni debtor,. such claim may be
determenscd by the Courl in & suimary way upon an
inverpleaday summons te boe Lakern out by such
claimant against the party prosscuting the judg-
nent on order, or by the bailiff =gainst such
claimaut and the prosecuting pariy: Pirovided,
that on the hcaring of such swamens, make such
crder ror the trial and determiration of the
caghts of zhe parties as Li tihinks expedient, and
for the custody in the meanwhiie v the property
ip disputs, and the costis thersef; and where scne
third person claims ©o be entitlzd, under a bill
of sale or otherwise; to any property sc¢ seizad
a5 atcoresaia, by way of security for a debt, the
Cours may order a salz of the whole or part
thereof, upon such terms as ©o payment of the
whole or part of the secured debi or otherwiso .
as it thinks fit, and mav direct the applicatios
of the proceedas of such sal2 in such manner, au!
upon such terms as to such Courit may seem fiuv’.’

L.+ c-fortunately he seems to have lost sight of the regu.rement tha
sue order as the court made should be “upon such terms oo may be

s (see. £558) and gave undue prominence tc the paymen'’. of the
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bailiff'z fees. .ifter setting out che provisions of section GUS
(supra) and making r=ference to the powesr ¢f sale contained in sec-
tion 558 (supra) the learrned trial judge proceedec thus:

“In the instant cese, cvhe claimanits have
aliegeda that they ace entitled under a bill

o eele to certain goous lizted in the

sciiscule thereto and the judgaent crzdicyrs
hava in these preceedings, selinguished clain
e these goods so listed. in tas circuinstances
i will crder a sale of ‘he whole of those goods
anu aiiect that the procecus of sale pe applied
in the following manne€r..."

in my cpinion the orcer for sale bears all the trappings of
a nen seguitur. There is nothing in whal precsded the ordexr which
@ven vaguely indicated that such an oruoz would be macde. The
claimant cannoi,; <f course, deny the peover of the court te malke such
en orderx in appicprinite cilrcumstiences bubt contend tiat the instant
case does not previde such circumsiances. it is suon.tred tha® due
regard must bhe had to the nistory of the legislat.on empowering a
sale cf gecods securced by & bill of sale znd, furthei, that having

regard to the histoxry of this case ALlcron should pay the bailiff's

-

fees 1n respect or the goods under the 521l of Sale. For this latter

“

submission supperi .s sought from the 1591 Jupreme Ccourt Practice
{UK) Oxdger 17/¢/L which states:
"hs o2 general rule in o skhexaff's interpleaderx
whora *hc clazment fails the sheriff 1s entitled
Lo his cosvs {(including pu.up"f~on woney) from
rhe wime of the notice of clieiln ov fzom the sale,
whici:»ver be the ezxlies. %here the claimant
succeads the zheriff 15 eatiiled as against the
CAACUNLON CIear Io0N O g‘?tn Liwm thie time when
the lacter authoriced the intorpleadar pro-
ceaGings - 1.€. genocally frvm ine return of
the interpleader summons. =ut in eithexr case
the sheriff gets his costs from che execution
crediter who (if successful) cbiains a remedy
over against the claimant. Similarly a
successfuvl claimant gets his cosis against
the execution creciter fvom the return of cthe
interpleader swanons."”

It is certainly not difficult to iden:cify or apply the justice run-
ning thrcugh this provision,

Cn £he histerical aspect of the legislation earlier referxred
o notice nust be taken of the fact that section 55C ana G0¢ (supra)

arze in pari matexia wi th Order 17 rule ¢ of the Supreme Couxt
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Practice 1991 (UK) formerly Oxder 57 tule .2 which were first
introduced in the United Kingdom by tiae Common Law Proccdure Act 1860
and 24 Victoria C 126 section 13. Thasc provisions souco. to remedy
an injustice which arose fro& the factc that a dishonest debtor could
seek shelter from his creditors by means of a bill of sale far in

excesss of the debt due to the creditor wiho held the bill of sale.

Those goods enjoyed immunity ,against seizure and sale to satisfy other

.

debts. The new provisions saught to rectify this defect by allowing
4 sale of those goods. But éince it would not bec jusctice to substi-
tute one form of injustice for another which would certainly be the
case just to order the salc of the sccured goods conditions were

attached. Prominent among thosc¢ conditions 1s the reuuairement that
upon sale of the aforesaid goods a surplus in excess cof the secured
debt must be realised, because it was never intended Lo deprive the
secured creditor of his interkst. This pos . tion was clarified by

Lindley M.R. in Stern v Tegnexr (1896, i ¢ii .. &t p.40 &s follows:

=

‘"Now 1 come to Order 57 R. 12: ‘“lhen goods orx
chattels have been seized in erccution by 2
sheriff or other officer charged with the oxecu-
tion of process of the High Court, and any
claimant alleges that he is c¢nticled, under a
bill of sale or ouvherwise, to Lhe goods or
chattels by way of security for debt the Court
or a judge may order the sale of the whole or

a part thereof, and direct the application of
the procecds of Lhe salce in such manner and upon
such terms as may be just'., That rule is copied
and reproduced with slight varia.ions from
gsection 13 of the Commeon Law Prccedure Act, 14800
{23 and 24 VICT. C.12¢), che object of which is
very concisely stated thus by Day J. (Day on the
Common Law Procedure Acts, 4th bBd page 361):
'This section confers new and valuable powers,
Hitherco if the claimant establiiched a title

to goods and however great the value by way of
security for however small a surn the execution
was defeated absolutely, as the Courc had o
power to provide for the realisation of the
securl.ty and the disposal of the surplus or for
the payment of the debt ani disclarge of che
security by the execution :creditor. This cofect
is now mended and a conveniant ard nuch us<d
scheme for defeating credi:ors is incerrupted”.'

Later on he had this to say:

“'But Order 57 R 12 was notL inte.ded to
deprive secured creditors of the bencfit of
their security, and when this will, or very
likely will, be the cffect of a sale tche
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couit ought not to direct the sale, but ought
to direct the sheriff to withdraw."

The learned Master of the Rolls then proceeded to deal with
the guestion of sale in three instances the third of which would be
applicable te¢ che instant case. At page 4z he had this to say:

“The third case 1s scnewhzo were aifficult,
when it 1s coubtrul whether ithe security is
suificient to pay off the secuied creditor or
not, whkat is the rigat course tc taxke? The
proper course in such & case is for the court
ic gay "Unless the execuiion creditor will
guarantee the securead creditor against any
loss by sale, we will not corder the sale’?.,
Here ibhe execuiion crediior ana the truscee
have declinec tc redeem ana declined te give
any guaraicee against any 1loss.  ...Upon the
evicdence i am perfectly satisfaed that if
these goods are sold by the sheriff it 1s
excremely doubtful whethzr there will be
enougls tc pay ihe bill of sale holder. Under
those circumstances, how can it be just to
anforce a sale and deprive him ¢f his security?
That would be to abuse the rule not to put it
intec operation in a case to meet which it was
passed.”

it is patent from che judgment of the learned trial judge that none
of the aboveuwenticnea faciors were considerea in coming to the deci-
sion to order the sale. Indeed it was pointed out that the security

was even less tnan the debts due and that there was no evidence of

what a2 forced sale of the security would yield. iIn those circumstances

the sale would in all liielihood do harm to ithe claimant and no good
to Alcron (the execution creditor). in not <issiumilar circumstances

bramwell I in Pearce v watkins (luvci) Foster & Finlayson‘s Reports

p.377 at p.373 held that " the claimant hias a right tc "nurse his
security”.

Mr. Miller for alcron (tine plairciff/respondent) did not
seek to sustain the Order for the sale of Lhe goods secured by the
Bill of sale. Indeed, any such eifort would have been futile. The
vrder is demonstrably bad and must be sec aside. The bailiff's fees
in respect of those goods must be paid by klcron and the claimant is
entitled to the costs of appeal and costs in the court below with

respect to those gocods.



Thne UnzecureG Goolis

Grounds of Bppeal 1,2 and 5 relate to these goods ccncerning
which 1t was sublatted that in meking an ordexr for the distiibution
1o che plaintiff/respooncen: of che procseds ©of the sale cf the three
wotoxr venicies now fail_ ng uncer the 111 of bLale, che learned Judge
ECTEQ il Gisveyeld Of tue relevany proviszconz of Lne Companies hct and
thne progper priunCipgies oo be applieda.

B, in ccasiderdng the lucue sianca of the claimanc vig-a-
Vis liiese goous Lo LE Jcecognuzed thal the claimant’s posicicn diifers
subztanticdliy frcm lus posiliuilon wioa seference Lo Lhe SeCUred gouun
LC which v <ould pleac encillemenc., Heoe che clalmanu, @8 an
unsecured credé.oor fowr a pourtici of 1us debis i1s resisiing Lhe pay-
ment of one uncesured crediici, Alcwon. over ouher utnsecured
creditors. “whe pecitlon for winding up discloses the followinyg cGebis:

To “the claimant -~ U839,49%,584.532 + interest
UsS$L.497,087.40

donviegian Knoners - 19,307,041.02 + Interest

Janaice Citizens Bank Lod. = US85%,217,040.05.

T
)
o

The pecitvion alleges the insclvency of the Company (Antillearn). &as

an unsecured cregliicr for rentel amounting Lo ULHL,994,i3€,44 plus
costa $293.70 ilcron scughi to gavier the orly sealized assevs i.e.
tre proceeds of the sale of the “hree cars. BShoula thac claim be
sénccioned sna, if now, how should the malcer be Lreatedr Lectiono

285 and 300 of tae Coumpanies ket celate ©o this issue. fhe sections

are ag follows:

5259 {4} Ynore & credicor has issueda execution

A , agalng i Lhe GCcus or lanad: of a company oF
| nas attached any dsifl due to the company,
ara the company is subsequenily wound up;
lie shall nct be entitled to retain the Lene-
fit of the execviion cor attachment againstc
“ne liguidator in the winding up of the
company unless he has completed ihie execu-
iLion or attachment before the commencement
of the winding up:

Provided Lthait -

(2) where any crecitor has had notice

of a meeting ‘having been called at

which a resolutioen, for voluntary
winding vy is tc be propoused, the
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gate on waich tae creditcr sc had
notice snall fcr the purposes of
the foregoing provision be substi-
cuted foir the date of the commence-
ment of ths winding up;

(b} a gerscn who purchases in §ood
farth under @ sale by & bailiff
any geceds ¢i a cowpany con which
an execution has been levied shall
in all cases zcguire a good tille
Lo tham aga.nse the liguidator; ana

{c) the vights conferred by this sub-
seci.on on the liguidater may be
sec¢ asice oy the Cousc in favour
of the credicor Lo such extent and
subject “o such teqas as the Jourk
wey think £iu,

(2} For the purQO'eg of (hizm sectlon an execution
cghiﬁyl Goovas shall be nalvn te be coupleted by
sewzure and sals, and an avoachuent of a debu

saall be deemed o ke couplated Ly LCCGLPL of

che dewpt and an execubion ayainet iand shall be
Geenen Lo de compliecved from ohe date of the

cider for sale or Ly sesaire as Lhe case may obe,
and, it che case of an eguitvable interesc, by the
appeintnent of a receivew.

o

a0 -1 Lthis seciion wad in oection 300 che
expression “gocds” *ncl Ges ell chattels personal,
anc the eapression "bailiff" includes any officer
charged wichi the execucion of 4 wi:lt or olther process.

() subject to uu» Provig
vaere any gooas of a cu;pa HIE CAKEn in execu-
ol and, befcre the sals Lherecf or the comple—
rion of the execucion by L€ receipi ol recovery
of che full ancunt of whe lavy. nonicn is perved
on the Lailiff that e pngLywun 1 ixq iaGacor has
veen appeinted or thet & vinding up cordex hag been
Madz or that a resolutlion for veliuntady wanding up
Lai been passed, uhe bailiff shell, on rkelng s0
Ceguiind, celiver the govls and any woney seized
Qr received ik pari saciciacilon of the exnecuiica
to vpe iiguidaior, bul tas costs of the executicn
cnnil be a first charge on the goods or money soO
ceriveied, and the liguidalcs may s2l1 the goods,

c. & cufficienc part theveof, for the purpocse of
savisfying that charge.

iors oi subsection (3
¢ m
o

\2) Subject to the prov.gicns of subsection (3);
where under an execution in respect of a judgwent
for z sum exceeding forty doilars the goods of a
conpany are scld or noney iz paid in order Lo
avoid sale, tne bailiff shall ceduct the ccsts

of the executicn from the piroceecs of the sale or
tlhe money paid and reta ithe balance for fourceen
davs, and if within Llat time notice is served on
hin of a petition for the winaing up oI the company
having been presented or of a meeting having been
called at which therze 1= e ke picpoged a rezolu-
tion fcr the veluntary winding up of the company
and an crder 13 nade oI & resdiuticon is passeq,
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“g the Caze may be; for the winuing up of the
company, che wvailifr snall pay whe salance to the
liguidator, whe shall be enticled to retain it as
againsgc the exetulion creGitor.

Ry

i 'The :righiie cenreryec LY Whis secuion oi uvhe
LQuUidator may be sew asniae by cthe Court in favour
of the credivor ©o such exient anc suljecc te such
cemme az che Court uhanks L£ic. v

}..A

“

.

Pilrst of all, however, it musit be borne in wind thac when a

WInGalG Up peliiion has ceen f[Lled the puncemental principle is chat

-

Crecifors Ol & Uiass nuet Oe Lresatec on Li efuel Lesis. AcCCrULngly
Ciie credicor shoula nol hLe given auy prefelence ovVer cthelr Credricrs

e SR

oi che gakie clacge, See Bowkett v Fullewvs Uniced picctric works Lic

Li9e3; 1 K.b. 100, By secticn 210(4; of tihe Compaenies Act :the wing-
ing up of Anviliean "comnenczec st che time orf the presentation of the
peticion for wincing up® i.e. Decernber 1Z, L9806 and section 205 makes
voia to all incents “any attachmenc... or executicn put in force
ayainst the estate or effects oL the company alfter the commencement

of the winding up®. in chis cece the wi.iL of Seizure and Sale was
lsgued on mpovenbe:r 5, 1Y8¢ ana executed on Hovemnber 238, 198e - roughly
two weexks ahead of vhe presentation of the winding up petition.

Accoruingly (he executican Was not VOil,

whe ingtant cace, uniike in Bowkevt's case (supia) there

WAk no application Lo stay O resTiain vie proceedings. ACCOXUIngly,
e fruivs Of LNEe €RecuCion nuut be dealu wiol, apropos oL the

cluiment®s contentlon reference wes made to L, Wilson {(Birmongham)

LiG. vV Metropollian Poopeciyv Develonamens L. aad anors (1975 2 all

2o

B.H., 614 & cace aeciaed unaer sectaicon 325{1){c¢) of the Companies Act
of 194y which is in pari materid with zecilon 29%(1j{c) (suprza). The
point at issue was whether the court showvic allow a judgment creditor
the benefit of garnishee proceedings which had been initiated after
the parent compeiy of & group had gone ince creditoxs' voluntaiy
ligquicGation ang the judgment creciitol had been aavised chat creciters
haa Gecided 6N & mGratorium of sin monthe ana a decision o procesd
waih a4 gcheme Of arrangement unGer sectioa LUe of the Companies ACL

for vhe ultimste benefic of all creditors. in an appeal againsi the




mexing absclute of the gariishee ocréer uisi the Court of Appeal nelaq,

inter alia, tha:c

"{z1) In consicering whetner or Not co exercise
1US ciscretion to wexe absolute a garnishee
craer tn faveu:s of & judcment creGitor of a
Company walicih hac gone inee l.quicacion, the
ccurt hud 4e bear in mine the posiicion of all
cuner Crecicoss of the jutcnenc aebtor Enu, in
pavtioular, was bounu Lo have fegare oo any
proceesings wnich haa beeir launched for ensur-
10y Une drsuribut.ion of che avanlable awsets
OL the weblor cofipany allohg itz Cradiiore pavs
. passu.  Luace fact that wne Gobt which the judg-
“er Ureldiilin was sesking Lo altesh was one
weiich only exizlec Decause Lig JUeohent
Credicor nad perforned £or Lhne jucghent Geoter,
Wil NOL & Leasdn oy wisregaioing the funce-
mental policy of tne law chaw creditors shoula
45 Lay &g pousible be created witn egquality.”

The gernlishnee order was G.scharged and so ohe judgitent Ccredicoy was

notv allowved ©o sieal & march on the ochol ¢reGireors. i suspect that

(]

Lile relevance of uhe case O presenc prodeecihos is the emphasis

L

placec cn the fundamentsl policy of the lev as statea. Further

SUPPOLT was soughu from Reinboy and aincche) vopocigate Properties Lt

(1975) 2 All.@. K. 821. In that case the parenc company of a group of
cCupanies engaged in cevelopment wenlt inco voluntary liguication on
June 7, 1374 DLecause cof acﬁce-f:nanc;ai Grificudicies, & Crediiox
Withh uncecured cebrs LOCK steps Lo sevune h-5 Gehos ana i hovewmner 1l
1974 opiained crerging QLaers naisl on Line Geptor's leasehcld sutecest
s toe propeciy. UOn Decewder 3, 1974 the conpany presented ol OWa
petiticn for a winding up oider, The QUuels nisl were uoheinelesu
maae absclute. Because or the fact ther cie debco. was or was iikely
Lo tuln out co e .ncolvenw che Coultu oi appeal held chac -t was
woong Lo grant the charging (raer because tnat woulu prefex one
unsecurea creditor over oiher Creaitdrs. Un thav bausis the courc
gverturned che cheyying Ovders.

Comparing Lne calencar ©f evencs in the instdnt case

My, Miller was guick vo point out taac unlike in che Raindow case i

S 2 . T et aye mage v e oen oy byie - o3 el ¥
the instant case Alcron's efforc at satisryiing its oebi was earlie
chan the presentavion of tne winding-up pecition wiiich nhe cbserved

Lac a conciusion o liguidator hag been
has not been prosecuied to a ceoncliuvsion., No ligquidator has




wrd

appoinced Gesprie che copclusion of che DeLr.ng in the Jaiincorp
WIRAANG-UP Wil n2d OCCALICNHEG Ule postponement of nearange Lor che
WINGING-LY Of Anc.lleen. accordingly, sontenGeG Mr. imiller, Alcron
A6 envitize o the procecds of sale of the thriee motcr wars. He

sublaiiieq, fusther, chat the seguiremerc for sepvice of & notice on

-

o g0

Lne bardifl by seclion 3UU{2} of vhe Jonpanies Act (supra) LNVCIVING
@8 1t Goer o civeulient O riynle Must be styictly observed. and
Laceed, counsel (or vhe cleiuanuy ao nob anvear to differ from this
conteniion DeCause Ché nCiice on whach rel-ance 48 piaced ig that
contained in itne letiaer aarved maven 39, LSY7 - wwo aays afcer the
sale of the cairs on mawch 48, Uncer che cecticn the pailiilff ig

-

required LO weuazin the procecas 0f sale afler ceduciing the cosis
O executlcocn ior rouiceen Gays ana iy wichuii chat tinme the relevant
notice is served on hia chen thne balance of wine proceeaus oi sale

chaell be paid by Dim co tne liguiGgator “who shell e encicled wo

retain the seame au&aNEL L execuc:on ciedntor™.

But Me. Miller seems co Lhing thele La & way oue for sicron.
1L was nlig opLilen whal Jinde no liguldaior nas deen appointea che
funds shoulda Le paid Lo Alcron, chere Denly ne one ¢ise Lo wWoudl pay-

MERT KAy ¢ nEce,  Foo LHLs DIOPOSLULon Re relien un L re CLosvenor

Metal Co. v, (L1949} 1 Ch.33 2n whlei 4 ClErelion glanuved Ly sec-

. LR R RN - % « vsd T . o e o o - > 7 wy o g P e 22U S a1 A . 2
Cienh Jeh Loy wriadicy wo seeoaon 3Uuls Wl CARAGCITLNCS L Lavinin Ok

Yoo

Lhe eXeCuuion Sl el Wio Lauw faided ~o Coumplele eXecllcion belfove
the commenceiens L Whe wWiakivg Up Ck & conpLny, agueinst cthe l.gui-~
GatOoxr ., BV CLICORELENCES preSeny AN thel Cane are abbent Ivom thaig
cage, “heie the Lredlicr hac celayed guecuizon  au ohe regquest of
the cificers ¢ the tompany acw, whiloe ey were exonerated foom any
crickery Vaisey J. wes oI the opinxon thai, but for thise reyuests
the creciioi woui@¢ not have aelayed. He accordingly set aside the
righte of the liqﬁidatcro

8y conuract reference was naus e Ke Menvo Engineering Ltd,

(1585) 3 ALL.k.D. 207, 4 vhat cawse vhe Custems and EXCise levied

- . aud : X e T ~ -, . .
distress on che goods of & cowpany on Ootoler 20, 1%ss. On Decencer 15,



L5022 the Inlunu Revenue presentec a petition for the winaing-up orf
the company anua on Feoruary <48, 1585 a winding-up Oruer was made., 0On
Hay 1lv the compuny'c plant ana machinery weie sold by agreewent bec-
ween the liguidater anc Lhe Customs ana Excise. and. the..proceeds put:
inie & jolnt accoullt., A dispute subseguently £rose beuween Customg
GG EXCcise anc Che LiJguidator as ©o wilaici: 0@ chnen was entitliea to the
pacoweeas ci sale. The claim or Customs and Excise to & Geclazation

what they wele cnuzilec D0 che procecds of sale was denied bul a die-

VEUAon granted Ly seccion 204 oL the L¥40 ROob was ederc.sed Ln favouxr
¢f Cusvonmy aht EXCLSs “ine ChHeLE was No uncunscitnatle gonauct o

delay O LRELD Phoc.
:n the Henco case chere was & winaing-up order as well as a
liguicator . Here chere 15 newncheir. voes this ieac to the conclusicon

that the righcos of slcron are thereby reéncered supecior vo tie rights

0L other unsecured creailiors? GShac would be the effece of upholainy

My, hiller's contention, KRelevani considgerzoilons inclucde the folliowings
() Autrllean iz inscolvent. Cinsequently,

the ctlier ungecurec creuitvors would stand
o recelve noching;

(0} sThe crecutlon wes ot completea belfore

the cowmencemenc of coe winding up
(wee sec. 4395(2));
(¢} antiilean ‘C” Wl Deen weune up Do

fimg & Liguidenor been appoinced,

Seciion 299(1) (supra) was cLivicusly precicitec upon the follow-
Lhrough fLrom che prescencaticon ©f uhe pevicicn Lo the conclusion ox
the g ceeeulnas,  put althouch the process has been siymiea : cannotc
read ainto une wptencaent of vhe seciion & advantaye ol cne uasecured
Crediitor over others. ‘Ihe pevition has nev been dismassed. 1n the
circunstances, it is my vView tnal the app.opriate course is to place
ithe net proceeds of sale nnie vhe Treasury o thacr the appropriace
steps can be taken for the cisbursemenc of those funds in a mannexr
hat 1 juet.

Tne final consideration relates L0 COELS. A& yregards the
bailizf's fees, charges and expenses incurred Lin celation vo the
Gistress levied on the moter cars I agree thet these must be deductied

from the proceeds of sale. However, concerning the order for the . .
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costs of the proceedings in the court below I can find no just reason
for requiring them at the hands of the claimant who was summoned to
court to see to its interest. It was only at court that the claimant's
interest in the secured goods was admitted. How then could the claimant
be held liable for any costs of those proceedings? 1t was submitted that
the claimant renderedAitself liable by remaining in court after its claim
was admitted and contesting the issue of the unsecured goods. But such
an argument is not sound unless it makes out that the claimant was inter«
meddling where it had no interests to protect. But clearly that was not
so because, although the claimant could not lay claim to those goods as
being their property, yet consistent with the Interpleader summons which
required them to "appear and state the nature and particulars of their
respective claims to the goods and chattels seized by the bailiff" they
were entitled to remain in court and to state their claims as unsecured
creditors. Significantly, there has been no finding that such a claim
was not maintainable. In thé circumstances the oraer that the claimant
pay the costs of the applicant and the plaintiff occasioned by these
proceedings cannot stand. Those costs rest squarely upon the shoulders
of Alcron,

In conclusion, therefore, the Appeal is allowed. The Orders
made in the court below except the order for the payment of the
bailiff's fees etc. regarding the distress and sale of the unsecured
goods are set aside. The claimant is to have the costs of appeal and
its costs in the court below, to be paid by Alcron, to be taxed if not
agreed. The costs of these proceedings incurred by the bailiff are to
be paid by Alcron and are to be taxed if not agreed. The net proceeds
of.the sale of the unsecured goods are to be paid into the Treasury to

abide the order of the court.

!‘iQRGA!‘ g .Ao ) . )
I have had the advantage of -reading the judgments of my-learned

brothers; Wright;“q.A.’and Bingham, J.a. (acting) ain which they.havg

rcarerully covered all the issues., I &éyiee with their reasoning and

_conclusion aad ¢rder and there isc iiothing I can usefully add.




BINGHAM, J.A. (AG.)

This is an app<al from a judgmenc of Patterson, J.,
on léth Novemper, 1962 whereby he ordered.-—

(1) A sale of goods belonging to
the appellant under a Bill of Sale anc
that the proceeds be applied towards:

(a) The payment of all fees,; charges
and expenses of the Bailiff.

(L) The balance to oe paid into the
creasury in satisfaction of the
defendanc/respondent indebtoedness.

(11} & salce of yoods and chatiels not
coveraa by the ©ill of Sale taken into
executlion under a writ of seizure and
sale ancd the proceeds applied towards:

{a) the paymcnt cf all fees, charges
and expenses of the Bailiff.

{b) the balance to be paid into the
treasury to the credit of the
suit.

The grounds of appeal being advanced were that:

"1. That the learned trial Judge
crred as a matter of law when he
held that the motor vehicles and
other goods not forming part of
the 1ll of sSale can ve sold and
vhe proceeds thereof paid to the
Plaintiff/Respondcnt as an
eyecution creditor as such an
order is conilrary to the provisions
of the Companies ict.

2. The learned trial Judge erred as a
racter of law when he made an Ordes
contrary to the statutory provisions
namnely, the Companies ct which
provided that after a Petition for
winding-up has been presented to

the Court and Lefore executicn 1is
completec by sale of the goods no
sale can cake place and the proeceeds
delivered to the execution creditor
as the interest in such goods have
to be shared pari passu with all
unsecured crediiors.

3. The learned trial Judge erred as a
matter of law when he failed to
appreciate that the Claimant/Appellant
was also an unsccured creditor and
having presented a Petition to wind
up the Defendant/Respondent, Antillean
Food Processors Limited bocfore execution
was completed, that the cxecution
creditor would not be entitled to have
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" the whole of the procceds of
sale to the detriment of the
unsecured creditors as provided
by the provisions of the Companies
Act.

. That the learned trial Judge errcd
as a macter of law when he held that
the chattels, the subject matter of
the B1ill of S5ale should be sold and
costs ceducted for the Sailiff and
the proceeds thercafcer paid over

1o the Clainant/appellant.

5 The leaznea trial Judge @sred as o
matiter of law as he failcd to
appreciate vhat the provisions of
the Companies Act applied to boeth
s¢cured ana unsecurcu creditors and
after o Pcetaicion for winding-up was
executed and before exccution
completed ne Order could be made
which in e¢ffect adverscly affected
secured and unsccured creditors.

G The learncd trial Judge crred as a
maicter c¢f law when he failed to
apprecrat2 that the Claimant/
sppellant 1s a secured creditor
protectea by a #ill of Sale and
could not be made liable for the
cost of the execution crediicr in
respect: of the kailiff and conse-
guently further erred when he made
an Order ithat the goods of thz
secured creditor, the Appellant
should be sold to pay such costs and
the proceeds thereafter paid to the
gecuLed creditor.

7. The lcarncd trial Judge erred as a
matter of law when he failed to
appreciace that it was only the
Claimant/Appellant ~s the secured
creditor, who could elect whether
or not to realise the sccucrity by
selling same and the Judgce eried when
he maac an Order that the Chactels
protectad by the Bill of tale should
be sold."

The facis giving rise to the appeal are that the plaintiff/
respondent. as the judgment croditor is the lessor of premises occupied
by the defendant/respondent as the judgment debtor.

On 2lst October, 1966 the plaintiff/respondent obtained a
judgment against the defendani/responcent in the sum cf UL$1,994,130.04
being an amounl: due for rental in respect of ihe demised premises. &

writ of seizure and sale was issued on 5th Wevember, 198¢.
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The defendant/respondent had earlier on 3rd June,; 1985 been

placed into receivership as a result of arrears due under the bill

of sale.

The Secured Goods (Grounds 4, 6 & 7)

in cxecuting the writ of seisurc and sale, the bailiflf seized
items including oifice equipuenc, fucrnisnings, fixtures, factory
machinery and sguipment which had been secured co the appellant under
the bill of sale.

The appellants have concenued that as there was no issue raised
at the hearing of the interpleadcr sunmons as to the undoubced right
of the appellant tc the goods forming part of their secuxrity, the
subsequent order of the learned trial judge insofar as it affected
the secured property was wrong and ought to be set aside.

The bailiff had notice of the appellant's claim to the secured
gooas taken into execution immediately upon the selzure occurring.
Following shortly thereon on izih December, 155G, the appellants filed
a creditors petition to wind up the defendant/respondent on the
ground of insolvency. it is common ground that the bill of sale was
granted to thce appellant as security for a loan te the defendant/
respondent. The undisputed facts shew clearly that when the
plaintiff/respondent leviod ¢xecution the deferndant/respondent was
insolvent. at best it was doubiful whether in a winding up, the
sale of the assets would realisc sufficienu funds Lo satisfy the
debt due bto the appellants, let alope vrealise a2 surplus to satisfy the
other creditors including the plaintiff,/respondent. although
persisting in theilr claim Lo seizurc of the goods secured by the
bill of sale at the outset, the plaintifi/respondent later withdrew
this claim at the commencement of the hearing of the interpleader
sumiaons .

in such circumstances thce subnission Ly learned counsel for
the appellant Gthat the learned trial judge embarked on a frolic of
his own in ordering a sale of goods forming part of the azppellant’s

security is not without merii, He relied for support con
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Stern v. Tegner {1696 1 Y.B. 2/. There Lord Lindley, M.R. in

enunciating the principles applicable to an order for sale in such
cases said: (pp. <1 & 42)

... But Order LVIL., r. 12, was not
intended tec deprive secured creditors

of the benefit of their security, and
when this will, or very likely will,

be the effect of o sale; the Court

ought not to airect the sale¢, but

ought to direct the sheriff to with-
draw. There are three cascs which

arise in practuice. First of all,

the case where the security is ample

and where the bill of sale holder

tries to assert his righis sc as to
defeat the execution creditor. 'That

15 the common case which s. 13 of the
Commaon Law Procedure Act, lécl was
intended to rectify. The bill of

sale holder cannot stand upon hiis

righits waen 1t is plain that he is
defeating the execution creditor,

which, of course, involves the
assumption that afier paying off the
Lill of sale theie will be something
left. That is a plain case: in such

a case a sale will be ordered. The

next case 1s where the secusity 1s
plainly deficieni.. Tuen it chere were

a sale there would not ve a surplus,
whence it tollows that iJhie only

proper course is Lo direci vhe sheraiff
Lo withdraw. What has the execucicn
crediior ce uo witl. Lthe goods if he
cannot. possibly get anything out of
Lhems That is anoiher plawn case.

The third case 1s somewhat nere
difficulv. wWhen 1i is doubtful

whzther the secui:ty 1g sufficient to
pay off +the securec creditor or net, wihakb
1s th2 right course to take? “Whe proper
course in such a case i1s for the Court
Lo say, ' Unless the execultion creditor
will guarancee Lhe secured creditor
against loss by sale, we will not order
the sale.' unere the execution creditor
and the wruscece have declined to redeew;
and declined Lo give any guasantee
against any loss. That has induced me Lo
loon more carefully than i cid in court
intec the evidence, and upon the evidence
i am perfectly satisf.ed that 1f these
goods are sold by the sheriff it is
extremely doubliful whether therc will be
enough tc pay tne bill of sale holder.
Under those circumstances, how can it be
just tc enforce a sale, and deprive him
of his security’ That would ve to abuse
the ruie, not to puc 1t inte operacion
in a case to meet which 11 was passed.”
(Emphasis supplied;
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Stern v. Tegner ;1¢96; 1 g¢.B8. 27. There Lord Lindley, M.R. 1in

enunciating the principles applicable to an order for sale in such
cases said: {(pp. <1 & 42)

¥ ee. But Order LVII., r. 12, was not
intended teo deprive secured creditors

of the benefit of their security, and
wilen this will, or very likely will;

be the effect of @ sale, the Court

ought not to airect the sale, but

ought to direct the sheriff to with-
draw. There are three cascs which

arise in practice. First of all,

the case wherce the gecurity is ample

and where the bill of sale holder

tries Lo assert his wuighis sc asz to
defean the enecution cveditor. That

is the common case which s. 13 of Lhe
Cormmon Law Proccdure Act, l8o0 was
intended to rectify. 7The bill of

sale¢ holder cannot stand upon nils

rights waen 1t is plain that he is
defzacing the cxceccution crediior,

which, of course, involves the
assumption chat after paying off the
Lill of sale tnere will be someihing
left. 7That is a plain case: in such

a case a sale will be ordered. <he

next case is where the security 15
plainly deficienw.. Tuen 1t there were

a sale there would not be a surplus,
whence it follows that ithe only

proper course is Lo direct iie sheriff
to withdraw. What has the executicn
creditor te Go witihi the goods 1f he
cannot. pessibly get anything out of
them? ‘That is anouvher plain case.

The third case is scmewhat nere
Gifficuli. When 1t is doubtful

whather the secui:xty i1s sufficient to
pay off the secured creditor or not, what
is thz riglit couise to take? The proper
course in such a case 1s for the Court
Lo say, ' Unless the execution creditor
will guaraniee Lhe securaa creditor
against loss by sale, we will not order
the sale.® nere the execution creditor
and the truscee have declined Lo reacen,
and declined Lo give any guarantee
against any loss. That has induced me O
look more carefully than i cid in courtl
intc the evidence, and upon the evidence
i am perfectly satisfied that if these
goods are sold by the sheriff it 1is
extremely doubiful whether there will be
enough tc pay the bill of sale holder.
Under those circumstances, how can 1t be
just Lo enforce a sale, and deprive him
of his security: That would be Lo abuse
the rule, not to puc it into operaticn
in a case to meet which 11 was passed.”
{Emphasis supplied)




-22-

it 1s clear from the above that none of the courses
giving rise to an order for sale were applicable Lo this case. in
the face of the undoubteu right of the appellants te the unencumbered
possession of the property secured by the bill of sale, the stand of
the plaintiff/respondent in persisting in their claim resulted in
the interpleader procecdings. oOnce they relinguished their claim
however, in ithe light of the evidence of insclvency there remained
no valid basis for thée course resorced wo by the learned judge in
ordering & sale., &wlthough he had a discrecion ©o o so, that had to
be based upon reasonable grounds and here ncore existed.

indubitably therefore, cthe order relating Lo the secured
goods must be set aside as bad. 7This would include the order for
costs,; charges and expenses incurred by the bailiff in relation to
the execution. Such must be borne by the plaintiff/respondent
whose persistence in 1ts claim despite having full knowledge of the
existence of the property securcd under the bill of sale from the
outset, brought about a situation which resulted in the secured
property being taken into execution. This claim ithey persisted in
although they were fixed with actual notice of the bill of =ale
before levying e¢xecution.

ASs to the unsecured goods (grounds 1, 3 & %), this situat.ion
admits of no easy soluticon. These goods include three cars ana it
1s with the disposition of ine procecds of the sale of Lhese goods
that this appeal s mainly concerned. One is here faced on the one
hand with a judgmeni creditor who by optaining a judgment before the
winding-up had commenced has placed itself in the shocs of a secured
credicor . The crucial question is whether the judgment/creditor
is entitled to obtain the fruits of its judgment resulting from the
execution and subsequent sale less the costs incidental thereto
or whether, having regard to the statutory provisions of section 235
when read together with section 3U0 of the Companies Act, it is
caught by the provisoc theretou and therefore would rank for payment

equally with creditors of the same class; in which event the balance
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of the pioceeds fiom the sale of Lhe cars ought to be paid iri:co
Court pending a winding-up order and subsequent distribution by
the liguidator.

sections 299 and 300 read:

“299. (1) Wvhere a creditor has issued
executlion against the goods or lahds of
a company or has attachea any debt due
Lo the company,; and the company is sub-
sequently wound up, ne shall not be
entitled to retain the bLenefit of the
executiond or attachment against the
liguidator in the winding up of the
company unless he has completed cue
exacurion or acvtachment before the
commencement of tha winding up:

Providea that-—--

(a) where any creditor has had
notice of a meeting having
been calleé¢ at which a
resolution for voluntary
winding up 1s to bc proposcd,
the date on which the creditoxr
so had notice shall for the
purposes of the foregoing
prevision be substituted for
the date of the commencement
of che winding up;

(L) & person who purchases in good
faith under a sale by a bailiff
any goods of a company on which
an ¢xwcution has been levicd
shall in all cases acquire a
goecd title Lo them against the
liquidator, and

(c) the rights conferred by this
subsection on the liguidator
may be set aside by the Court
in favour of ithe creditor to
such extent and subject to
such terms as Lhe Court may
think fit.

(2) For the purposes of this section,
an execution against goods shall be taken
to be completed by seizure and sale, and an
attachment of a debt shall be deemed to be
completed by receipt of the debt and an
execution against land shall be deemed to be
completed from the date of the order for sale
or by seizure as the case may be, #&nd, in the
case of an eyuitable interest,; by the
appointment of a receiver.

(3) In this section and 1in section 3U¢
the expression ‘gocds' includes all chattels
personal, and the expression 'bailiff' includes
any officer charged with the execution of a
writ or other process.




"300.—(1) GSubject to che provisions

of subsection (3), where any goods of a

company are taken in execution, and,

before the sale thereof or the completion

of the execution by the receipt or recovery

of the full amount of the levy notice is

served on the bailiff that a provisional
liquidator has been appointed or that a

wincing up order has been made or that a
resolution for voluntary winding up has been
passed, the bailiff shall, on being so

reguired, deliver the goeds and any money i
seized or received in part satisfaction of g
the execution to the liquidator, but the

costs of the c¢xecution shall be a fairst

charge on the goods or money so delivercd,

ana the liguidator may se¢ll the goods, or

a sufficient part therecof, for the purpose

cf satlsfying that charge.

(2) Cubject to the provisions
of subsection (3), where under an execution
in respect of & judgment for a sum exceeding
forty dollars the goods of a company are
sold or money is paid in order to avoid sale,
che bailiff shall deduct the costs of the
execution from the proceceds of the sale oc
the money paid and retain the balance for
fourteen days, and if within that time
notice is served on him of a petition for
the winding up of the company having been
presented or of a meeting having been
callecd at which there is to be proposed a
resolution for the voluntary winding up of
the company and an orcer 1is made or a
resolution is passeced, as the case may bc,
for the winding up of the company, the
bailiff shall pay the balance to the
liguidator, who shall be entitled to
retain it as against the execution creditor.

(3) The rights conferred by thas

section on the liquidator may be set aside

by the Court in favour of the creditor to

such extent and subject to such terms as

the Court thinks fii."

Learned counsel for the appellant has submitted thai once

a winding up has commenced then such funds that are realised from
a sale by the exccution creditor must be held by the bailiff
pending the appointment of a liguidator for the benefit of the

creditors. He relied in support of this proposition on several

autnorities commencing with Bowkett v. Fullers United Electric Works

Ltd. 11923 1 K.B. 160. 1In this case a garnishee order was set
aside as it had net been made absolute before the commencement of

the winding up. it was further held that in exercising its discretion
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in making such an order,; a Court ought to consider the position

of all the creditors and had to have due regard to any proceedings
which had been instituted for ensuring the distribution of the
assets of the judgment debtor pari passu.

Counsel also cited in support D. Wilson (Birmingham) Ltd.

V. Metropolitan Property Development Ltd. & Anor. 1975, 2 All E.R.

l4. This case was followed and applied i1n Rainbow et al v. Moorgate

Properties Ltd. {iS71; 2 All E.R. &21.

All these cascs, thc latter two being based on section 325 (1)
of the Companics Act (1948) (U.K.) which is 1n pari matecria with
section 30U of the Jamaica Companies Act establish with ecgual
consistency that a Court of Equity leans againsi giving priority
to a creditor over other creditors of the same class. Where
accordingly, a creditor acts with knowleédge of a state of affairs
to the detriment of other creditors of the same class in seeking to
carry a claim into execution then that creditor will not bc entitled
to retain the benefit of the fruits thereof, but must allow the
proceeds to be paid ovcr into a common fund for the benefit of the
creditors of that class.

Learned counsel for the plaintiff/respondent in response
sought tc contend that &s the bailiff was not fixked with notice of
the appellant's claim to the unsecured goods priorxr to the sale and
distribution of those goods, they were therefore entitled to retain
the benefit of the execution. He cited section 300 of the Companies

Act as well as Re: T.D. Walton Ltd. (1966; 2 All E.R. i57. Reliance

was also placed on Re: Grosvenor Metal Co. Ltd. {1550 1 Ch. D. 43

and Re: Memco Engineering Ltd. (1905 3 All E.R. 2¢7 at p. 271 (1).

in Re: T.D. Walton Limited (supra) as the notice of the

commencement. of the winding up proceedings was not rececived by the
sheriff befcre the expiration of the statutory period under

section 325 (1) of the Companies Act 1948 (section 300 of the local
Act) the execution creditors were held to be entitled to retain the

benefit of the execution as against the claim of the liguidator.
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Re. Grosvenor Metal Co. Ltd. (supra) referred to was on the

particular facts on all fours with the circumstances which existed

in Pe T.D. Walton Ltd. (supra) and the consequences for the

judgment creditor were the same.

Pe Memco Engineering Limited (supra) on the facts is

distinguishable as there the subject matter related to discress
being levied as well as an extended statutory period. it was this
that enabled the fact that the distress was levied within the three
month period prior to the winaing up order to be caught by the
proviso to section 319 (7) of the Act.

in this case sections 299 and 3uvu of the Companies Act have
to be read together in determining whether execution was completed
before the winding up proceedings commenced, as ilL appears that it
is only 1in such circumstances that the exccution creditor (plaintiff/
respondent) would be entitled to retain the benefit of the execution

resulting from salc of the motor cars. Re Grosvenor Matal Co. Ltd.

and Re T.D. Walton Ltd. (supra),

in such circumstances "exccution would not be complcted"
to enable the judgment creditor to lay claim to the fruits of the
judgment unless no notice of such commencement of a winding up was
received by the bailiff during the fourteen day statutory period
following execution and sale of the goods. 1n such a case, the
execution creditor could lay claim to the balance of the proceeds
of sale remaining after deducting the costs of execution remaining
in the bailiff's hand.

In the instant case, the sale of the secized cars was
effecved on 286th March, 1987. O©On 30th March, 1967 notice of the
commencement of the winding up by way of the filing of the petition
was served on the bailiff. in such circumstances the bailiff was
obliged by virtue of the provisions of section 30U (2) of the
Companies Act to pay the money into Court pending the ma;ing of a
winding up order. On the basis of these facts, I therefore find
the reasoa being advanced by the learned judge below at pages 10

and 11 of the record of appeal in conclu@ing that:
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"1 hold that the only proper construc-

tion to be put on the paragraphs of the

claimant's letter statea above is that

it purports to advise the bailiff of

his duties and does not purport to lay

claim to the motor vehicies in guestaon;"
ig not altogether correct. This would be so by virtue of the fact
that the petition for winding up filed by the appellant was a
creditor's petition. One could regard this as clear evidence
supporting the fact that by such a course the appellants were
secking .to lay claim to a share in undistributed assets of the
company which would include the balance of the proceeds of the salc
of the cars taken in execution.

Learned counsel for the plaintiff/respondent further contanded
that the appellant has filed a petition for winding up and not
pursued the matter any further. Since that date no attempts had
been made to obtain an order from the Court.

The appellantson the other hand. has submitted that the
'delakuin the hearing of the potition filced resulted from several

adjournments granted by reason of other pending proceedings, in

particular the proceedings to wind up an affiliated company;

.. Jamincerp interanational Merchant Bank which 1s the majority share—

holder in the judgment debtor. In such circumstances it would hage-
been unjust for the Court to disregard the claims of the.other
creditors.

wWith this submission, i am in agreement. [ see no warraant
for regarding the claim of one craditor while disregarding that of
the other creditors. That would not be doing equity.

on the facts which the learned judge had before him and
having regard to the law applicable, I would allow the appeal and
set aside the order below. I would further order that the costs of the
the bailiff resulting from: (1) his taking into execution the
secured goods be borne by the plaintiff/respondent; {(ii) that the
costs of the bailiff in relation to the unsecured goods taken into

execution and sold be a first charge on the proceeds of salc. The
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With this submission, 1 am in agreement. | see no waryrant
for regarding the claim of one creditor while disregarding ihat of
the other creditors. That would not be doing cqguity.

On the facts which the learned judge had before him and
having regard to the law applicable, I would allow the appeal and
set aside the order below. I would further order that the costs of the
the bailiff resulting from: (1) his taking into execution the
secured goods be borne by the plaintiff/respondent; (ii) that the
costs of the bailiff in relation to the unsecured goods taken into

execution and sold be a first charge on the proceeds of salc. The
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balance remaining to be paid into Court pending the winding up of
the judgment debtor; (iii) that the costs here and below to be the
appellant’s such costs to be taxed if not agreed; (iv) the costs
of these proceedings incurred by the bailiff are to be paid by the: -

plaintiff/respondent and are to be taxed if not agreed.



