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HARRIS JA

[1] The appellant, by his appeal and the 1% to 5" respondents, by way of counter
appeals, challenge a decision of the Full Court delivered on 2 September, 2010. The

orders made by the Full Court were in the following terms:

“1. An order of prohibition preventing the continuation of the
Commission of Inquiry into the collapse of financial institutions
in Jamaica in 1990's [sic] (hereinafter referred to as "the
Commission”) as currently constituted with the 1°* Defendant a
member and Chairman;

2. An order of certiorari quashing the decision of the 1% 2"¥ and 3™
Defendants to continue with the hearings of the Commission.

3. An order of certiorari quashing the decision of the 1% Defendant
whereby he refused to recuse himself from the Commission.

4. A declaration that the 1%t Defendant by virtue of his having been
a delinquent borrower whose debt was acquired and handled by
FINSAC is presumed to be affected by bias and is automatically
disqualified from being a member and Chairman of the
Commission.



5. A declaration that counsel to the Commission by virtue of his,
(a) having been a shareholder and a member of the Board of an
intervened institution and (b) having been treated by FINSAC as
a delinquent debtor is presumed to be affected by bias and is
automatically disqualified from acting as counsel to the
Commission.

6. The court refuses to declare the proceedings thus far to be null
and void.”

[2] On 29 July 2011 this court made the following order:

“The appeal is allowed. The counter appeal of the 5%
respondent is dismissed. The counter appeal of the 1% to 4th
respondents is dismissed.”

The question of costs was reserved. A promise was made to reduce our reasons to

writing. This obligation we now fulfil.

[3] Sometime during the second half of the 1990s the failure of several financial
institutions resulted in serious consequences for the financial sector. In an effort to
salvage the sector, the then government incorporated four entities, namely: FINSAC
Limited, FIS Limited, Refin Trust Limited and Recon Trust Limited. Their role, mainly,
was to manage the fiscal process. The Financial Institutions Services Limited (FIS), by
way of a vesting order, assumed several non performing loans from FINSAC. These
loans were originally acquired by FINSAC from intervened institutions. Century
National Bank and Jamaica Citizens Bank were among these intervened institutions. At
the time of the acquisition by FIS, the 5" respondent had an outstanding overdraft

with Century National Bank. There is some dispute as to whether Bev Carey



Associates (1985) Limited, a company (Bev Carey Associates) in which the 5%
respondent and his wife were shareholders and directors, had outstanding debts with
Jamaica Citizens Bank.

[4] In October, 2008, a commission of enquiry was established. By instruments of
appointment dated 24 October 2008 and 12 January 2009 respectively, the Governor
General, in pursuance of the Commissions of Enquiry Act, nominated the 5%, 6" and
7" respondents to conduct the inquiry. The terms of reference of that inquiry are as

follows:

“(i) To examine the circumstances that led to the collapse of several
financial institutions in the 1990s with particular regard to:

(@) the extent to which these circumstances were directly
influenced by domestic or external factors;

(b) Government's fiscal and monetary policies;

(c) the management practices and role of [sic] Board of
Directors of the failed institutions;

(d) the performance of Government’'s regulatory
functions.

(i) To consider what actions, if any, could have been taken to
avoid this occurrence and to evaluate the appropriateness of
the actions which were taken by the authorities in the context
of Jamaica’s economic circumstances and in comparison to
intervention by the State in other countries which have had
similar experiences;

(i) To review the operations of FINSAC in relation to the
delinquent borrowers and to determine whether debtors were
treated fairly and equally;

(iv) To review the probity and propriety in FINSAC's
management, sale and/or disposal of assets relating to
delinquent borrowers;



(v) To review the terms and conditions of the sale of non-
performing loans to the Jamaica Redevelopment Foundation;

(vi) To review the practices of the Jamaica Redevelopment
Foundation in the treatment of delinquent borrowers and, in
particular, the management, sale and/or disposal of their
assets;

(vii) To assess the long term impact of the collapse of these
institutions on the economy and on the businesses and
individuals whose loans were involved as well as the economic
and social impact of the actions taken by the Government with
regard to the savers, depositors and investors of the failed
institutions?

(viii) To review the steps that have subsequently been taken and
make recommendations as to what further steps should be taken
to prevent a recurrence of such widespread collapse of financial
institutions and the resulting hardships.”

[5] At the material time, the 1% respondent was the financial secretary, vice
chairman and subsequently chairman of the board of directors of FINSAC Limited and
FIS. The 2™ respondent was the managing director for FINSAC and FIS. The 3"
respondent was the Minister of Finance and Planning having the responsibility for the
financial sector. The 4" respondent was, for a substantial part of the applicable
period, the managing director of National Commercial Bank which acquired, by way of

purchase, several debts from FINSAC.

[6] The Commissioners commenced sitting on 22 September 2009. A letter dated
31 December 2009, under the hand of the 1% to 4™ respondents’ attorneys-at-law,
was transmitted to the secretary of the commission, in which they expressed some
disquiet as to the 5™ respondent's eligibility to continue participation in the

proceedings. No written response was received. At a sitting of the commiission on 19



January 2010, the 5™ respondent acknowledged receipt of the letter of 31 December

and indicated as follows:

“The Solicitor General has advised that there is no factual
substratum on which one can arguably base a claim on
actual or perceived bias, or that the matters, the subject of
the Enquiry cannot be heard in accordance with the
doctrine of fairness. We will now proceed.”

[7]1 Following this, the 1% to 4™ respondents/attorneys-at-law endeavoured to make
submissions highlighting certain concerns which they had, but the 5% respondent
refused to hear them. The disappointment in not being afforded an opportunity to
express their unease, led the 2™ respondent’s attorney-at-law to send the following

letter to the secretary of the commission on 20 January 2010:

“"Re: Commission of Enquiry re Financial Institutions
in
Jamaica

I refer to my letter of January 19, 2010, and the events
earlier that day.

On January 19, 2010, the Commission indicated a decision
in respect of the issues that had been raised concerning
the Chairman. Hon. Michael Hylton, O.]., Q.C. invited the
Commission to reconsider the position, and the invitation
was declined. However, the Chairman later indicated that
an opportunity could at some time be provided for counsel
to be heard on the issues. These are differing positions,
and I should be grateful if the Commission would clarify
whether counsel may indeed be heard soon on the matter.

Given the nature of the issues raised, they ought to be
addressed before the sittings continue. As the Commission
is scheduled to sit tomorrow, January 21, 2010,
commencing at 9:30 a.m., I write to request that if the
Commission is willing to hear counsel on the issues, we be



heard at that time, I am copying Mr Hylton, Mrs Minott-
Phillips and Mrs Foster-Pusey, who join me in this request.”

[8] No response to the letter was received. The inquiry continued. The 1% to 4"
respondents, still being dissatisfied with the state of affairs, on 16 February 2010,
sought and obtained leave to apply for judicial review and on the same date, by

way of a fixed date claim form, sought the following orders and declarations:

“1. An order of prohibition preventing the continuation of
the Commission of Enquiry into the Collapse of Financial
Institutions in Jamaica in the 1990s (hereinafter referred
to as “the Commission”) as currently constituted of the
15t 2" and 3™ Defendants;

2. An order of certiorari quashing the decision of the 1%,
2" and 3™ Defendants to continue with the hearings of
the Commission;

3. An order of certiorari quashing the decision of the 1%
Defendant whereby he refused to recuse himself from
the Commission;

4, A Declaration that the 1% Defendant by virtue of his:

(@) bhaving been a delinquent borrower whose
debt was acquired and handled by FINSAC;

(b) being or having been a shareholder of a
company of a company (of which his wife was
a director and the other shareholder) which
either was or remains, or was handled by
FINSAC on the basis of being, a delinquent
borrower whose non-performing debt was
acquired by FINSAC and then sold by FINSAC
to Jamaican Redevelopment Foundation Inc.;



(¢) having been a “close associate" of a director of
an intervened institution’s (according to
documentation from the institution's filed
signed by one of its officers) whose role and
management practices are to be examined by
the Commission, and who is scheduled to
appear to give testimony before the
Commission; and

(d) having, according to the said documentation,
received special accommodation from the said
intervened institution by reason of his
relationship with the said director; is presumed
to be affected by bias and is automatically
disqualified from being a member of the
Commission;

5. A Declaration that in the circumstances the 1% Defendant is
also disqualified by virtue of apparent bias;

6. A Declaration that the proceedings that have occurred thus
far in the enquiry are null and void.

7. Such further and/or other relief as the Court deems fit.”

[91 The grounds on which the reliefs were sought were couched in the following

terms:

“"The Claimants seek the above relief on the following grounds
which are not exhaustive:

i, The 1%, 2" and 3™ Defendants have sworn to
and have a duty under law to make a full,
faithful and impartial enquiry into the matters
that fall within the scope of the Commissions
terms of reference;



Vi.

vii.

viil.

The 1% Defendant and a company, of which he was at
the material time a member and his wife was at the
material time a director and the other member, falls
[sic] within the class of persons in relation to whom
the Commission is to determine how they were
treated and whether they were treated fairly;

The 1% Defendant was a close associate of the
executive chairman of an intervened institution,
according to documentation signed by an officer of
that institution. The management of the institution by
its directors and, in particular, its executive chairman
is to be considered by the Commission, and the said
executive chairman is scheduled to appear to give
testimony before the Commission;

Counsel to the Commission falls within the class of
persons in relation to whom the Commission is to
determine how they were treated and whether they
were treated fairly, in that he was a director and
shareholder of a company which was indebted to an
intervened institution, and he was allegedly a
guarantor of its indebtedness;

Counsel to the Commission was some time prior to
the intervention by the state, a director of an
intervened institution;

The Defendants did not disclose the above facts to
the public, to the Claimants or in the proceedings of
the Commission;

The 1%, 2™ and 3™ Defendants have adopted
procedures that are inconsistent, irregular and unfair;

The 1%, 2", and 3 Defendants have made
statements which suggest that they have prejudged



some of the issues to be considered by the
Commission;

ix. The 1%, 2nd, and 3™ Defendants have decided to
continue as currently constituted despite the above
facts;

X. There is a real and present danger that public
confidence in the integrity of the Commission, its
proceedings and ultimately its conclusions will be
reduced or lost if it is allowed to continue as at
present constituted.

Xi. It is important that the integrity of the Commission be
preserved in the light of the importance of the issues
being examined;

xii.  Substantial costs are being incurred on a daily basis
by the Commission, and it would be in the public
interest if the proceedings are stayed pending the
determination of these issues.

xiii.  The failure of the 1%, 2™ and 3" Defendants to halt
the Commission is unreasonable and irrational.”

[10] On 17 September 2010 the appellant was granted leave to appeal paragraph

5 of the order of the Full Court.

The grounds of appeal are as follows:

“(1) In obtaining leave to apply for judicial review the Claimants
had not made the Appellant a party to the proceedings or
sought any relief against him and therefore since no leave
was granted to proceed for any relief against the Appellant
the Full Court ought not to have made any order which
directly affected the Appellant.



(2)

(3)

(4)

(5)

That the order made by the Full Court by way of a
declaration that the Appellant as counsel to the Commission
was presumed to be affected by bias and was automatically
disqualified from acting as counsel directly affects and
prejudices the Appellant in circumstances where no prior
notice of the proposed order was given to the Appellant nor
was the Appellant made a party to the proceedings. The Full
Court acted in breach of the principles of natural justice in
failing to give the Appellant prior notice of the aforesaid
order which they contemplated making against him to afford
him the opportunity to be heard.

As a person who was directly and adversely affected by the
judgment and order of the Full Court, the Appellant was
entitled to have prior notice of the order that would be made
against him and afforded an opportunity to be heard in
accordance with s20 (2) of the Constitution of Jamaica. In
making an order and findings that directly affected the
Appellant without joining him as party to the proceedings
and without giving him prior notice of the proposed order so
as to afford him the opportunity to be heard, the Full Court
breached the Appellant's fundamental right to a fair hearing
accorded by s20 (2) of the Constitution of Jamaica.

The Full Court proceeded to make the aforesaid order in
breach of CPR 56.1(1) that provides that the claim form and
affidavit in support must be served on all persons directly
affected not less than 14 days before the date fixed for the
first hearing. The aforesaid order made by the Full Court
directly affected the Appellant and therefore the Appellant
ought to have been joined as a party and served with a
claim form and affidavit in support giving him adequate prior
notification of the aforesaid order sought or contemplated
against him in accordance with CPR 56.1 1(1).

The finding that the Appellant was deemed by FINSAC to be
a delinquent debtor is unsupported by the evidence and
wholly unreasonable.



(6)

(7)

The finding that the Appellant's resignation from the Board
of Century National Bank did not take place at a time that
was sufficiently far removed from the time that the Bank
was intervened into by the Government to safely remove the
Appellant from being within the class is unsupported by the
evidence and wholly unreasonable. The Full Court failed to
appreciate that the relevant period to be considered for [sic]
purpose of determining whether there was an appearance of
bias was the period that had elapsed up to the time of the
proceedings in which disqualification was sought.

The finding and order of the Full Court that the Appellant
ought to be automatically disqualified as counsel to the
Commission was wholly unreasonable, flawed as a matter of
law, unsupported by the evidence and contrary to principle
in that:

a) The Full Court quite clearly failed to have due
regard to the nature of the proceedings, which
was an investigative enquiry by the 5", 6™,
and 7™ Respondents who were appointed
under the Commissions of Enquiry Act and not
proceedings to determine disputes between
litigants as to civil rights and obligations to
come to a judgment or determination between
parties and/or to impose sanctions or penalties
on anyone. The proceedings could not result in
any pecuniary benefit or binding determination
for or against anyone in respect of the matters
being enquired into.

b) Given the investigative nature of the proceedings,
there was no basis for presuming actual bias
leading to the automatic disqualification of the
Appellant by reason of his alleged association
with any failed financial institution or delinquent
debtor as there was no evidence that the
Appellant had promoted or adopted or



d)

sympathized with the cause, dispute or grievance
of any failed financial institution or delinquent
debtor or exhibited any hostility against any of
the Claimants at any time in the intervening
period up to the commencement of the
proceedings seeking the disqualification of the
Commissioners by reason of bias.

Further there was no basis for finding actual bias
on the part of the Appellant by reason that the
Appellant had been alleged to be a guarantor of a
delinquent debtor when the Appellant had denied
guaranteeing any debt, his response and
explanation had not been disputed, and up to the
time of the commencement of the proceedings
seeking the disqualification of the Commissioners
by reason of bias, no claim had been made
against him and there was no dispute as to any
such debt between the Appellant and anyone
involved in the enquiry nor had the Appellant
exhibited any hostility against anyone as a
conseqguence.

The Full Court's finding that there was a
possibility of the Appellant participating in
decision making is wholly unreasonable and
unsupported by any evidence and was contrary to
the unchallenged evidence that it was the 5, 6,
and 7" Respondents who were the duly
appointed Commissioners. Quite clearly the
Appellant had not been appointed a
Commissioner and there was no basis to find that
the Appellant would be participating in the
decisions of the Commissioners.

Further, that on the proper test that ought to
have been applied, no fair minded and informed
observer considering the facts would conclude
that there was a real possibility of bias on the



part of the Appellant or that the Commiissioners'
report could be infected with bias by reason of
the participation of the Appellant as counsel.

(8) The Full Court failed to apply the proper test for
determining whether there was appearance of bias by
reason of the Appellant's alleged association with any
delinquent debtor or failed financial institution which
was whether a fair minded and informed observer
considering the facts including the limited role of the
Appellant as counsel would conclude that there was a
real possibility of bias [sic] on part of the Appellant
that would infect the Commissioners. Further that on
[sic] totality of the evidence no fair minded and
informed observer considering the facts would have
concluded that there was a real possibility of bias on
the part of the Appellant (as found by Campbell at pg
17 par.38).”

[11]  The 1% to 4™ respondents filed a counter notice of appeal, the grounds of

which are couched in the following terms:

A\H

i. In refusing to declare the proceedings null and void the
Court failed to have any or any adequate regard to its’
[sic] finding of bias and disqualification in respect of the
Chairman and Counsel to the Commission and its effect
on the continuation of the Commission in the eyes of the
fair minded informed observer.

ii. The Court failed to have regard to the fact [sic]
Commissioners Ross and Bogle participated in several
questionable decisions including the decision to proceed
with the Commission of Enquiry as constituted on
January 19, 2010 and therefore could not be considered
free of the taint of bias.



iii. The Court's finding that Commissioner Ross did not have
a settled view on matters of economic policy was against
the weight of the evidence and no sufficient regard was
given to the fact that this evidence was unchallenged by
Commissioner Ross, and failed to give any or adequate
regard to the effect of Commissioner Ross' well
publicized views on the fair minded informed observer.

iv. The Court erred in finding that the Terms of Reference
required a lower level of procedural fairness having
regard to the statutory provisions and the importance of
the findings and recommendations of the Commission to
all [sic] the affected parties.

V. The Court failed to have regard to the fact that the
Commission was charged with determining whether
debtors were treated fairly and equally and that in
making that determination the Commission would be
required to follow a higher standard of procedural
fairness.

Vi. The Court's finding that there was no procedural
unfairness is against the weight of the evidence.

vii.  The Court's finding that there was no failure to conform
to legitimate expectations is against the weight of the
evidence.”

[12] The 5™ respondent also filed a counter notice of appeal. The grounds are set

out hereunder:

“(a) The Full Court misdirected itself on the facts and made
findings or drew inferences which are unreasonable in
holding that appended to the letter of the 315 December
2009, was a letter of demand dated 27™ January 1992,
and a further demand letter of December 28™ 1993. Both



(b)

(©)

(d)

letters are addressed to the 1% Defendant (5%
Respondent) and his wife, the account referred to is
similar. The 1% Defendant (5th Respondent) denies
receiving those letters but confirms receipt of the letter
dated 10th June, 1997, which states, "as you are aware,
your current account continues to be overdrawn as
indicated above.’

The Full Court misdirected itself on the facts and made
findings or drew inferences which are unreasonable in
holding that the actions of the 1% Defendant (5%
Respondent) in his receipt of the letter of 22" June,
1998 fixes him with knowledge that his debt has been
taken over by FINSAC.

The Full Court misdirected itself on the facts and made
findings or drew inferences which are unreasonable in
holding that on the applicants' case, the Bank had
informed the 1% Defendant (5" Respondent) from the
[sic] January 1992, and the debt was not discharged
untii March 1998 and in holding that On the 1%
Defendant (5" Respondent's) case, they acknowledged
receipt of the 10™ January 1997 letter it was still almost
eighteen months before the debt was extinguished. On
either case I would have to say the 1%t Defendant (5%
Respondent) has defaulted on his debt, and could
properly be described as a delinquent borrower. The
fact that this debt was extinguished some twelve years
ago does not assist the 1% Defendant (5" Respondent),
as the enquiry concerns delinquent borrowings that
were created in the 1990s."

The Full Court misdirected itself on the facts and made
findings or drew inferences which are unreasonable in
holding that there is evidence before this Court to hold
that a loan agreement existed between the 5%
Respondent and the Bank (Pages 9-10, Para. 21) in the
context of a loan with agreed terms which had been
breached by non-payment.



(e)

(f)

(9)

The Full Court misdirected itself and erred in finding at
page 10, paragraph 24, that the 5" Respondent, Justice
Boyd Carey was a delinquent borrower for the purposes
of the Terms of Reference. Their Lordships [sic]
formulation and analysis of the crucial issue to be
probed in determining the class of persons affected by
the Terms of Reference was inherently flawed and
erroneous in that it failed to give due weight and
consideration to the status of the alleged loan at the
relevant times. The crucial questions for determination
were:

(1) whether the 5" Respondent was a
delinquent borrower’ whose debt was
acquired by FINSAC; and

(2)  whether there was any relevant treatment of
the 5™ Respondent which falls within the
Terms of Reference.

The Full Court at pages 11-12, paragraph 28, erred in
finding the 5™ Respondent to have been a ‘judge in his
own cause’ on the flawed test that the Appellant, Justice
Boyd Carey merely needed to have been at some point
in time a delinquent borrower of an intervened
institution although there was no evidence that the
intervened institution could properly or did so regard
him.

The Full Court erred in law in finding that the 5%
Respondent had an interest in the outcome of the
proceedings such as could amount to actual bias as there
was no evidence that he was a delinquent debtor or that
there was any treatment meted out to him by FINSAC
Ltd., FIS or any FINSAC entity or any relationship which
was contentious, strained or could be the subject matter
of an investigation by the Commission.



(h)

(i)

To the extent that the Full Court placed reliance on the
alleged letter dated January 27, 1992 (page 10, para. 24)
their Lordships erred in law as the said letter was not
proved or properly authenticated.

The Full Court erred in law in categorizing the case of the
5t Respondent, Justice Boyd Carey as "actual bias" when
he had no pecuniary or other personal interest in the
subject -matter of the inquiry.

Additionally the 5™ Respondent adopts in full the grounds of
appeal set out in the Appellant's Notice of Appeal.”

[13] Before proceeding with the appeal and counter notices of appeal, it is
necessary to make reference to an application made by the 1% to 4™ respondents on
24 March 2011 for leave to adduce fresh evidence. The application was dismissed, the
court having ruled that it was without merit. Costs were awarded to the
respondent/appellant against the 1% to the 4™ applicants/respondents on the ground

that they acted unreasonably in bringing the application. No reasons were given for

the decision. I now furnish such reasons.

[14]  In their application, the 1 to 4™ applicants/respondents sought the following

orders:

\\1-

That leave be granted to the 1% — 4™ Respondents to

adduce as fresh evidence on appeal:

"(a)

presentation by R.N.A Henriques 0.]. Q.C. entitled
"JAMAICA'S MID 1990's FINANCIAL SECTOR
CRISIS: REFLECTION ON CRISIS RESOLUTION
STRATEGIES" and (b) the cover page, list of persons
present and the evidence before the Commission of Mr



George Hugh as extracted in pages 1, 127 and 143-154
of the Verbatim Notes of the February 24, 2011 sitting
of the Commission of Enquiry.

2. The costs of this application be costs in the appeal.”

[15] The orders were sought on the following grounds:

*1.  The 1% — 4" Respondents became aware in March
2011 that the Appellant RNA Henriques Q.C presented
at a conference held by the Jamaica Deposit
Insurance Corporation (JDIC) in association with
Caribbean Regional Technical Centre (CARTAC) on
March 24 - 26, 2010.

2. Neither the 1%t — 4" Respondents nor their Attorneys-
at-Law attended the said conference or had
knowledge of the presentation at the said conference.
The evidence could not have been obtained with
reasonable diligence for use at the trial.

3. The evidence regarding the Appellant shows that he
may have prejudged issues to be considered by the
Commission and ought not, by reason of a reasonable
appearance of bias, to serve as counsel to the
Commission.  Accordingly, it would have had an
important influence on the result of the case.

4, The evidence extracted from the Verbatim Notes of
February 24, 2011 would have had an important
influence on the result of the case as they show that
the Commissioners have been procedurally unfair,
particularly by following inconsistent procedures in
relation to the cross-examination of witnesses.

5. The evidence is credible.”



[16] The application was supported by an affidavit of Patrick Hylton of which

paragraphs 3 -9 state :

“3. One afternoon in February, 2011 Mr. Dave Garcia
enquired of me as to whether I had been aware of a
presentation by the Appellant, Mr. RNA Henriques, Q.C.
entitled ‘Jamaica Mid 1990’s Financial Sector Crisis:
Reflection on Crisis Resolution Strategies’ at a
conference held by the Jamaica Deposit Insurance
Corporation (JDIC) in association with Caribbean Regional
Technical Assistance Centre (CARTAC) on March 24-26
2010. Mr. Garcia informed me that it had been brought to
his attention earlier on the day he spoke to me. The
conference was held in Montego Bay Jamaica under the
theme 'Bank Insolvency in the Caribbean Best Law and
Practice’ with the sub theme ‘Assessing and Managing
Banking Crisis: Assessment of the Global Financial Crisis
2007 — 2009.”

4, Upon discovering the fact of the presentation Mr.
Garcia on my behalf conducted a search of the Jamaica
Deposit Insurance website and obtained a copy of the
presentation. I am not aware as to when the information
became available on the website. I exhibit hereto marked
with the letters ‘PH 1’ a copy of the said presentation by
RNA Henriques Q.C. entitled ‘Jamaica Mid 1990's
Financial Sector Crisis: Reflection on Crisis
Resolution Strategies.’

5. The application for leave for judicial review in the
Supreme Court and the filing of the claim for judicial
review was [sic] made prior to the presentation at the
conference on the 24" — 26™ of March 2010.

6. Until February 2011, I was not aware of the holding
of the conference nor of the fact that Mr. Henriques made
a presentation at same concerning some of the very issues
which formed the Terms of Reference for the Commission



of Enquiry. I was not present at the seminar and I am
informed and do verily believe that neither the 1%, 3" nor
4™ Respondents was present whether by themselves or by
their representatives and Attorneys-at-Law at the said
seminar, nor had knowledge of the fact that Mr. Henriques
was a presenter at the said conference.

7. The issues addressed by Mr. Henriques at the said
conference and on which he expressed opinions are the
issues which form a part of the terms of reference of the
Commission of Enquiry. Accordingly the evidence would
have had an important influence on the result of the case.

8. I am advised by Mr. Garcia that on March 16, 2011,
he received verbatim notes of the February 24, 2011
sitting of the Commission of Enquiry. I exhibit hereto
marked ‘PH-2’ a copy of the cover page, list of persons
present and pages 1, 127 and 143-154 of the verbatim
notes, which I in turn received from Mr. Garcia. Although
the list of persons present shows Mr. Garcia as being
present on that day on my behalf, this must be an error,
as Mr. Garcia and I were in meetings that day at the
National Commercial Bank Jamaica Limited Head Office
and then at the Wyndham Kingston Hotel lasting from 9:00
a.m. until shortly after 500 p.m. I also note that the
announcement of Attorneys-at-Law representing parties on
that day does not refer to Mr. Garcia as being present.

9. The verbatim notes exhibited at ‘PH-2' show that
the Commission decided that cross-examination by
attorneys-at-law would be allowed only if the witness was
making an allegation, claim or statement regarding their
client, and was not receiving questions from members of
the audience...”

[17]  The respondent/appellant, in an affidavit sworn by him on 1 April 2011,

stated that a letter was sent to the 2" applicant/respondent on 14 August 2009 by



the convener of the conference, Jamaica Deposit Insurance Corporation relating to
sponsorship of the conference by the National Commercial Bank. By a letter of 28
July 2010 the Jamaica Deposit Insurance Corporation expressed its gratitude to the
bank for the sponsorship. The bank’s liaison officer attended the conference. He
further related that his presentation was delivered to all persons who were in
attendance. It was further averred by him that the presentation was uploaded to the

Jamaica Deposit Insurance Corporation’s website on 31 March 2010.

[18] In light of certain findings which I propose to make, I think it unnecessary to
outline the contents of the paper. Submissions were made by Mr Foster QC on
behalf of the 4™ applicant/respondent which were essentially adopted by the
attorneys-at-law for the 1% to 3" applicants/respondents. Counsel argued that the
authorities show that the principles laid down in Ladd v Marshall [1954] 3All ER 745
are still applicable, but are in a way tempered by the interests of justice. At the
hearing before the Full Court, the respondent/appellant, he contended, swore an
affidavit with respect to the question of bias but failed to disclose evidence of the
statements made by him at the conference. The requisite document, he submitted,
could not have been obtained prior to the filing of the claim form nor at the hearing of
the claim, as there was nothing to put the 1% to 4" applicants/respondents on an
inquiry of its existence and it would have been unreasonable to have them embark on
a continuous search of the internet to fix them with knowledge of the existence of

the document.



the convener of the conference, Jamaica Deposit Insurance Corporation relating to
sponsorship of the conference by the National Commercial Bank. By a letter of 28
July 2010 the Jamaica Deposit Insurance Corporation expressed its gratitude to the
bank for the sponsorship. The bank’s liaison officer attended the conference. He
further related that his presentation was delivered to all persons who were in
attendance. It was further averred by him that the presentation was uploaded to the

Jamaica Deposit Insurance Corporation’s website on 31 March 2010.

[18] In light of certain findings which I propose to make, I think it unnecessary to
outline the contents of the paper. Submissions were made by Mr Foster QC on
behalf of the 4™ applicant/respondent which were essentially adopted by the
attorneys-at-law for the 1% to 3™ applicants/respondents. Counsel argued that the
authorities show that the principles laid down in Ladd v Marshall [1954] 3All ER 745
are still applicable, but are in a way tempered by the interests of justice. At the
hearing before the Full Court, the respondent/appellant, he contended, swore an
affidavit with respect to the question of bias but failed to disclose evidence of the
statements made by him at the conference. The requisite document, he submitted,
could not have been obtained prior to the filing of the claim form nor at the hearing of
the claim, as there was nothing to put the 1% to 4™ applicants/respondents on an
inquiry of its existence and it would have been unreasonable to have them embark on
a continuous search of the internet to fix them with knowledge of the existence of

the document.



[19] It was also counsel’s contention that even if, with due diligence, the appellant’s
presentation was found, it could not have been placed before the court below. The
interests of justice dictate that the evidence is credible and is likely to have an
important influence on the outcome of the case and therefore ought to be tendered,
he argued. He also contended that the transcript of proceedings are relevant and

ought to be admitted.

[20] Rule 1.1(1) of the Civil Procedure Rules, he submitted, facilitates the
admission of the fresh evidence and as a consequence, in the interests of justice and
applying the overriding objective of the rule, the document ought to be tendered into
evidence. The cases of Hamilton v Al Fayed (No. 2) [2002] EWCA Civ 665,
Gillingham v Gillingham [2001] EWCA Civ 906 and Paterson v Howells and

Anor [2005] EWCA Civ 1519 were cited by counsel in support of his arguments.

[21] Mr Hylton QC argued that there was nothing in the evidence before the court
which would put the 3applicant/respondent on notice that the paper existed. The
paper, he argued, was likely to have an important influence on the case. He further
argued that the commissioners improperly relied on submissions received by them in
which allegations were made against the 3™ applicant’s/respondent’s but these

submissions were not brought to the 3™ applicant’s/respondent’s attention.

[22] Mr Wood QC submitted that the Ladd v Marshall principle, although of
general application, permits the court to exercise a more flexible approach given by

the overriding objective. This notwithstanding, he argued, the 1% to 4%



applicants/respondents failed to satisfy the first limb of the principle, as no evidence
was advanced to show what steps, if any, were taken by these respondents to satisfy
that limb. The evidence the applicant/respondents seek to adduce in respect of the
paper delivered by the appellant was in existence five months before the trial, he
argued, it having been published on the internet on 31 March 2010. As a
consequence, it was incumbent on the applicants/respondents to demonstrate that all

reasonable diligence had been taken to secure the evidence, he argued.

[23] The respondent’s/appellant’s role was not that of a decision-maker, nor was
he a party to the proceedings, he further argued, and the paper, being benign,
could not have influenced the result of the case in such a manner that it could have
led the court below to have arrived at some other conclusion or would lead this

court to do so.

[24]  Mr Beswick adopted Mr Wood’s submissions. He further submitted that what
transpired in evidence after a judicial hearing by the court, cannot be relevant now.
There is no link between the events which took place after the hearing and those
which the 1% to 4™ applicants/respondents now seek to adduce as fresh evidence, he
contended. He also argued that Rose Hall Development Limited v Hananot
[2010] IMCA App. 26, clearly sets out the relevant principles with regard to the
admission of fresh evidence. The argument advanced by the 1% to 4™
applicants/respondents that the overriding objective changed the picture, is
untenable, as in Rose Hall Development, the issue of the overriding objective

dealt with the matter of due diligence taking place prior to the trial, he argued. If



the 1% to 4™ applicants/respondents had made inquiries in August 2010, with due

diligence, he contended, they could have obtained the evidence sought.

[25] Mr Hylton, in response to Rose Hall Development, stated that it confirms
that this court, adopted the modern approach which approved that of the first Civil
Procedure Rules cases. The facts in that case are easily distinguishable from the
present case as, in that case, the evidence was of satellite imagery and the
photographs which were sought to be admitted as fresh evidence, were taken before
trial, he contended. In the instant case, he argued the 1% to 4™
applicants/respondents were not aware of the existence of the appellant’s
presentation and therefore would have had no reason to have searched the internet
to ascertain whether it was made. The test, he argued, is whether the evidence, if

believed, would have been of such weight, to have affected the judgment.

[26] The principles applicable for the admission of fresh evidence had been
eminently propounded by Lord Denning in Ladd v Marshall when at page 748 he

said:

*In order to justify the reception of fresh evidence or a new
trial, three conditions must be fulfilled: first it must be
shown that the evidence could not have been obtained with
reasonable diligence for use at the trial: second, the
evidence must be such that, if given, it would probably have
an important influence on the result of the case, although it
need not to be decisive : third, the evidence must be such
as is presumably to be believed, or in other words, it must
be apparently credible, although it need not be
incontrovertible.”



the 1% to 4" applicants/respondents had made inquiries in August 2010, with due

diligence, he contended, they could have obtained the evidence sought.

[25] Mr Hylton, in response to Rose Hall Development, stated that it confirms
that this court, adopted the modern approach which approved that of the first Civil
Procedure Rules cases. The facts in that case are easily distinguishable from the
present case as, in that case, the evidence was of satellite imagery and the
photographs which were sought to be admitted as fresh evidence, were taken before
trial, he contended. In the instant case, he argued the 1% to 4%
applicants/respondents were not aware of the existence of the appellant’s
presentation and therefore would have had no reason to have searched the internet
to ascertain whether it was made. The test, he argued, is whether the evidence, if

believed, would have been of such weight, to have affected the judgment.

[26] The principles applicable for the admission of fresh evidence had been
eminently propounded by Lord Denning in Ladd v Marshall when at page 748 he

said:

“In order to justify the reception of fresh evidence or a new
trial, three conditions must be fulfilled: first it must be
shown that the evidence could not have been obtained with
reasonable diligence for use at the trial: second, the
evidence must be such that, if given, it would probably have
an important influence on the result of the case, although it
need not to be decisive : third, the evidence must be such
as is presumably to be believed, or in other words, it must
be apparently credible, although it need not be
incontrovertible.”



[27] I will now direct my attention to the first limb of the rule with respect to the
paper delivered by the appellant. Could the 1% to 4™ applicants/respondents with due
diligence have obtained the information earlier? I would say that they could not. The
fact that the paper was published on the Jamaica Deposit Insurance Corporation’s
website does not mean that it would have come to the attention of any of these
applicants/respondents. The internet is a vast domain. The applicants/respondents,
having had no prior knowledge of the document, could not be expected to have
embarked on a search of the internet to unearth it. However, I must refer to
submissions made by Mr Wood that the bank’s liaison officer's presence at the
conference, the letter of 28 July 2010 from the Jamaica Deposit Insurance
Corporation addressed to the 2™ applicant/respondent, thanking him for the bank’s
sponsorship, are facts which would support the view that the 2" applicant/respondent
had been aware of the delivery of the paper. It may be that, with due diligence, prior
to the judicial review hearing, the 2™ respondent could have discovered the existence
of the paper, through his liaison officer or by reason of the bank’s sponsorship.
However, it could not be said that the 1%, 3™ and 4" applicants/respondents would
have been aware of it by searching the internet. In my view, they could not have

known of the existence of the paper before the judicial review hearing.

[28] Having disposed of the first limb of the rule, I now turn to the second limb.
The question here is: if the contents of the respondent’s/appellant’s presentation had
been before the Full Court, would it have made an important influence on the

determination of the case? I think not.



[29] There can be no dispute that Rose Hall Development recognizes the court’s
powers to consider an application for fresh evidence within the context of the Civil
Procedure Rules. This is also true of the cases of Hamilton, Gillingham and
Paterson in which Mr Foster placed reliance. 1In all four cases, the principles in
Ladd v Marshall were considered by the court within the context of the overriding
objective. In Rose Hall Development, the court rejected the application to adduce
fresh evidence as it was available prior to the trial. It obviously was not of the view
that, in the circumstances of that case, the admission of the evidence would have
been just. In Hamilton, Gillingham and Paterson, the court, acknowledging the

need to do justice, ruled that the fresh evidence was admissible.

[30] There is, however, a marked distinction between those cases and the matter
under review. In the circumstances of Hamilton, Gillingham and Paterson it would
have been fair and just to have allowed the admission of the fresh evidence sought as
the evidence sought was relevant and important to the cases. The same
considerations are not applicable in the present case. In this case, it is obvious that
the evidence sought is to show bias on the part of the respondent/appellant. It
cannot be said that the contents of the paper presented by him would have had any
influence, or importantly, any significant influence on the outcome of the case. The
appellant/respondent was never a party to the judicial review proceedings. Although
there was, before the Full Court, an affidavit sworn by him, this in itself could not

have made him a party to the proceedings. It follows that, his paper would have



been of no relevance to the case before the Full Court nor would it be relevant to

this appeal.

[31] I now turn to the 1% to 4™ applicants/respondents’ application to have parts
of the transcript of the proceedings taken on 24 February 2011, admitted into
evidence. The transcript which the applicants/respondents sought to adduce into
evidence related to events which occurred during the conduct of proceedings
before the commission which was differently constituted from the previous
commission. Curiously, the matter was raised subsequent to the completion of the
hearing of the judicial review claim. The applicant/respondents’ request is woefully

misconceived.

[32] Even if the present commissioners departed from the procedure adopted
during the sitting of the previous commission, it is of some significance to state that
they were at liberty to fix the mode in which they proceeded as section 9 of the
Commissions of Enquiry Act gives them the authority to make their own rules and

regulate the proceedings in such manner as they deem fit.

[33] In the circumstances, the interests of justice as prescribed by rule 1.1 would
not lend support to the contention that the evidence sought to be adduced would
probably have a significant influence on the appeal as the admission of the fresh
evidence sought would be of no effect. It follows that there is nothing which would

justify the applicants/respondents being granted the orders they require.



[34] I will now direct my attention to the notice of appeal. It is first necessary to
refer to the findings of the Full Court in respect of the appellant. The main complaint
of the 1% to 4™ respondents was with reference to bias on the part of the appellant.
Actual bias was ascribed to him by the Full Court. At page 17 of his judgment

Campbell J said:

“I agree with the reasons of my sister, Williams J, in finding
that counsel to the Commission is imputed with actual bias,
which could mean his automatic disqualification were he a
commissioner.”

[35] Submissions were made by Mr Wood on behalf of the appellant, essentially,
that the Full Court erred in making the order and although the appellant was affected
by it, he was never named a party to the proceedings as no claim had been made
against him, nor was he notified that the order would have been made. The
appellant was counsel for the commission, he submitted, and being the legal adviser
to the commission, he would not have been operating in the capacity of a
decision-maker as to the facts. It was further urged by Mr Wood that the commission
being chaired by an eminent and highly competent jurist, there would have been no
necessity for the appellant to have in any way influenced the chairman in relation
to his findings of fact. Nor would the appellant, he argued, be required to direct or

induce the other two commissioners as to what facts they should find.



[36] It was also his submission that the rule of natural justice was not observed as
the appellant, not being notified that the order would have been made, did not have

an opportunity to be heard.

[37]  After certain submissions were made by Mr Foster, Mr Hylton QC on behalf
of the 1% to 4™ respondents, acknowledging that they would have obviously faced an
insurmountable hurdle to successfully defend their counter appeal against the

appellant, graciously offered a concession that they would not proceed against him.

[38] I will now direct my attention to the counter notices of appeal. They may
conveniently be dealt with simultaneously. The following are the central issues raised

in the grounds of the counter notices of appeal:

[i(] Whether there was actual bias or apparent bias on the part of
the 5" respondent.

[ii] Whether there ought to have been disclosure by the 5%
respondent.

[iii] Whether the comments of the 5" respondent amount to a
prejudgment of the matter.

[vi] Whether there was actual bias or apparent bias on the part of
the 6" respondent.

[v] Whether the 6™ and 7™ respondents were tainted with bias.

[vi] Whether the commission could have proceeded with the two
remaining commissioners.

[viil] Whether there was a breach of procedural fairness in the
conduct of the proceedings.



[39] As a starting point, an excursion into the law pertaining to bias would be
appropriate. Over the years, there have been fundamental developments in the law.
Prior to 1993, mixed views were expressed by the authorities as to the applicable test
relating to the law. Happily, the divergence of views was settled by Lord Goff, in
Reg. v Gough [1993] AC 646 by placing it in the following context, when at page

648 he stated:

“In my opinion, if, in the circumstances of the case (as
ascertained by the court), it appears that there was a real
likelihood, in the sense of a real possibility, of bias on the
part of a justice or other member of an inferior tribunal,
justice requires that the decision should not be allowed to
stand. I am by no means persuaded that, in its original
form, the real likelihood test required that any more
rigorous criterion should be applied. Furthermore, the test
as so stated gives sufficient effect, in cases of apparent
bias, to the principle that justice must manifestly be seen
to be done, and it is unnecessary, in my opinion, to have
recourse to a test based on mere suspicion, or even
reasonable suspicion, for that purpose.”

He went on to state at page 670:

*In conclusion, I wish to express my understanding of the
law as follows. I think it possible, and desirable, that the
same test should be applicable in all cases of apparent
bias, whether concerned with justices or members of other
inferior tribunals, or with jurors, or with arbitrators...
Furthermore, I think it unnecessary, in formulating the
appropriate test, to require that the court should look at
the matter through the eyes of a reasonable man; because
the court has first to ascertain the relevant circumstances
from the available evidence, knowledge of which would not
necessarily be available to an observer in court at the
relevant time. Finally, for the avoidance of doubt, I prefer



to state the test in terms of real danger rather than real
likelihood, to ensure that the court is thinking in terms of
possibility rather than probability of bias.”

[40] The Gough test has been cited with approval and applied repeatedly in various
cases, including the cases of R v Inner West London Coroner, ex parte
Dallaglio [1994] 4 All ER 139 and Roylance v General Medical Council (NoZ2)
[2000] 1 AC 311. As can be readily appreciated, the test in proof of bias, as laid
down in Gough, is whether there is a real danger of bias, namely, a real possibility as
opposed to a probability that there might not be a fair trial. The test applies not only
to judges but also to justices, members of inferior tribunals, jurors and arbitrators. It
underscores the principle that a man cannot be a judge in his own cause. It follows
that a decision-maker, who presides over a hearing, in the execution of his functions,
must display not only a semblance of impartiality but also an appearance of
impartiality, thus cementing the age old principle “that justice should not only be done
but should manifestly and undoubtedly be seen to be done”, per Hewart CJ in Rex v

Sussex Justices ex parte McCarthy [1924] 1 KB 256 at 259.

[41] For some time it had been mistakenly conceptualized that automatic
disqualification was only applicable in cases in which a judge or a decision-maker had
a financial or proprietary interest in the matter before him. This concept was
dispelled by the House of Lords in Dimes v Proprietors of Grand Junction
Canal (1852) 3 HL Cas 759, which demonstrates that there would be automatic

disqualification in circumstances where the outcome of a decision could realistically



affect the decision-makers interest. In that case, the Lord Chancellor was a
shareholder in the Grand Junction Canal company. The company sought and was
granted an injunction by the Vice Chancellor which was affirmed by the Lord
Chancellor. A motion was successfully brought by the defendant to set aside the Lord
Chancellor’'s order. No inquiry was made by the court as to whether a reasonable
man would consider the Lord Chancellor to be biased and neither was there an
inquiry as to the circumstances which led him to sit on the matter. However, his
order was set aside to avoid the appearance of bias. Lord Campbell said, at page
793:

“"No one can suppose that Lord Cottenham could be, in the

remotest degree, influenced by the interest he had in this

concern; but, my Lords, it is of the last importance that the

maxim that no man is to be a judge in his own cause

should be held sacred. And that is not to be confined to a

cause in which he is a party, but applies to a cause in
which he has an interest.”

[42] The Gough test has not remained stagnant. It has, over the process of time,
been modified and developed. In R v Bow Street Metropolitan Stipendiary and
Others ex parte Pinochet Ugarte (No 2)[1999] 1 All ER 577, which is widely
considered as one of the outstanding authorities on bias, the House of Lords
reaffirmed the principle that @ man may not be a judge in his own cause and their
Lordships, although propounding that the rule is not restricted to pecuniary or

proprietary interest, extended it to a limited class of non-financial interests.



[43] In that case, Senator Pinochet brought a petition to set aside an order made by
the House of Lords in respect of his proposed extradition and the scope of his
immunity. Lord Hoffman, who was a member of the Appellate Committee which sat
on his appeal, had links with Amnesty International which was a party to the appeal.
The appeal was allowed as Amnesty International’s interest in the matter was to
obtain a trial and possible conviction of Senator Pinochet and the connection between
Lord Hoffman and Amnesty International was such as to give an appearance of bias.

Lord Browne-Wilkinson said at page 586:

“As I have said, Senator Pinochet does not allege that Lord
Hoffman was in fact biased. The contention is that there was
a real danger or reasonable apprehension or suspicion that
Lord Hoffman might have been biased, that is to say, it is
alleged that there is an appearance of bias not actual bias.

The fundamental principle is that a man may not be a judge
in his own cause. This principle, as developed by the courts,
has two very similar but not identical implications. First it
may be applied literally: if a judge is in fact a party to the
litigation or has a financial or proprietary interest in its
outcome then he is indeed sitting as a judge in his own
cause. In that case, the mere fact that he is a party to the
action or has a financial or proprietary interest in its outcome
is sufficient to cause his automatic disqualification. The
second application of the principle is where a judge is not a
party to the suit and does not have a financial interest in its
outcome, but in some other way his conduct or behavior may
give rise to a suspicion that he is not impartial, for example
because of his friendship with a party. This second type of
case is not strictly speaking an application of the principle
that a man must not be judge in his own cause, since the
judge will not normally be himself benefiting, but providing a
benefit for another by failing to be impartial.



In my judgment, this case falls within the first category of
case, [sic] viz, where the judge is disqualified because he is a
judge in his own cause. In such a case, once it is shown that
the judge is himself a party to the cause, or has a relevant
interest in its subject matter, he is disqualified without any
investigation into whether there was a likelihood or suspicion
of bias. The mere fact of his interest is sufficient to disqualify
him unless he has made sufficient disclosure: see Shetreet,
Judges on Trial (1976) p. 303; De Smith, Woolf and Jowell,
Judicial Review of Administrative Action, (5" edn, 1995) p.
525. T will call this automatic disqualification.”

[44] Pinochet (No 2) makes it plain that even in circumstances where a
decision-maker does not have a pecuniary or proprietory interest in the outcome of
the matter before him, he may be disqualified if his attitude or behavior would
generate suspicion of partiality or prejudice. His interest in the subject matter in the
proceedings and his strong commitment to some cause could so operate as to

endanger or reduce public confidence in the administration of justice.

[45] In Locabail (UK) Ltd v Bayfield Properties Ltd. [2000] QB 451, the
English Court of Appeal gave affirmation to the rule that a decision-maker who has an
interest in @ matter before him wrongly acts in his own cause. At paragraph 7 it was

said:

“The basic rule is not in doubt. Nor is the rationale of the rule:
that if a judge has a personal interest in the outcome of an
issue which he is to resolve, he is improperly acting as a judge
in his own cause; and that such a proceeding would, without
more, undermine public confidence in the integrity of the
administration of justice: see the Dimes case, 3 HL Cas. 759, in



the passage quoted, at pp. 793-794, and Reg. v Gough [1993]
A.C. 646, 661, per Lord Goff of Chieveley.”

[46] Bias may be classified as falling into two categories, namely, actual and
apparent. Actual bias is uncommon and is difficult to prove. So it would not be
surprising that, as a consequence, there is a dearth of cases establishing actual bias.

In Locabail, the court, in speaking to the matter of actual bias at paragraph 3 said:

“Where in any particular case the existence of such partiality
or prejudice is actually shown, the litigant has irresistible
grounds for objecting to the trial of the case by that judge (if
the objection is made before the hearing) or for applying to
set aside any judgment given. Such objections and
applications based on what, in the case law, is called actual
bias are very rare, partly (as we trust) because the existence
of actual bias is very rare, but partly for other reasons also.
The proof of actual bias is very difficult, because the law does
not countenance the questioning of a judge about extraneous
influences affecting his mind; and the policy of the common
law is to protect litigants who can discharge the lesser burden
of showing a real danger of bias without requiring them to
show that such bias actually exists.”

[47] There can be no dispute as to the fundamental rule as to bias. Nor can the
logical basis for the rule be a subject for any serious contest, as a man cannot
be a judge if he has a substantial or personal interest in the outcome of an issue or
proceedings over which he presides. If he actively engages in the proceedings,
presumptively, he is effectively acting as judge in his own cause. It follows therefore

that any proceedings over which he presides would be seen to undermine public



confidence in the administration of justice and the decision-maker would be

disqualified without any inquiry or exploration as to whether there is bias on his part.

[48] In keeping with the learning to be extracted from the authorities, the court
should be content to ascertain from the facts of the particular case whether any real
danger, or reasonable suspicion of bias on the part of any member of the tribunal in
question, exists. Where on the evidence, proof of bias is presumed, the decision-

maker is automatically disqualified.

[49] In Locabail, the court, sounding, somewhat, a note of caution in the

application of the test of bias, at paragraph 10 made the following observation:

“"While the older cases speak of disqualification if the judge
has an interest in the outcome of the proceedings ‘however
small’, there has in more recent authorities been acceptance
of a de minimis exception: BTR Industries South Africa
(Pty) Ltd etal v Allied Workers Union 1992 (3) S.A.
673,684; Reg v Innec West London Coroner, Ex parte
Dellaglio [1994] 4 All ER 139 162; Auckland Casino Ltd
v Casino Control Authority [1995] 1 NZLR 142, 148. This
seems to us a proper exception provided the potential
effect of any decision on the judge’s personal interest is so
small as to be incapable of affecting his decision one way or
the other; but it is important, bearing in mind the rationale
of the rule, that any doubt should be resolved in favour of
disqualification.”

At paragraph 18 they said:

“"When applying the test of real danger or possibility (as
opposed to the test of automatic disqualification under the
Dimes case 3HL Cas 759 and Ex parte Pinochet (No 2)
and Ex parte Pinochet (No 2) [2000] 1 A.C. 119 it will be
appropriate to enquire whether the judge knew of the



matter relied on as appearing to undermine his impartiality
because if it is shown that he did not know of it the danger
of its having influenced his judgment is eliminated and the
appearance of possible bias is dispelled.”

[50] Allegations of bias should not be made frivolously or spuriously. However,
where grounds of real or apparent bias exist, a decision-maker ought not to act.
What is the appropriate test for real or apparent bias? The test has been modified in
Porter v Magill [2000] 2 AC 357 where it has been described as being one in
which, a fair-minded and informed observer, having regard to the relevant
circumstances would be of the view that there is a real possibility of bias. That is,
whether such an observer, being fully cognizant of the relevant facts, would entertain
a reasonable suspicion that a fair trial would not be possible. See also Pinochet
(No 2), In Re Medicaments and Related Classes of Goods (No) 2 [2001] 1

WLR 700 and Davidson v Scottish Ministers [2004] UKHL 34.

[51] In T7ibbetts v the Attorney General of the Cayman Islands [2010] UKPC
8, delivered on 24 March 2010, Lord Clarke described the fair-minded observer and

outlined the approach such person ought to adopt, in the following terms:

“The fair minded and informed observer must adopt a
balanced approach and is to be taken as a reasonable
member of the public, neither unduly complacent or naive
nor unduly cynical or suspicious: R v Abdroikof [2007]
UKHL 37, [2007] 1 WLR 2679 per Lord Bingham at para
15.”



[52] In assessing whether apparent bias can be imputed to a decision-maker, the
public’s perception of the real possibility of bias, is the distinguishing characteristic.
The perception of the public of the possibility of unconscious bias is key, as observed
by Lord Hope in Meerabux v Attorney General of Belize [2005] 2 WLR 1307.
The focus of the court is the high standard demanded by the need for public
confidence in the administration of justice. In Lawal v Northern Spirit Limited

[2003] 1CR 856, at paragraph 22 Lord Steyn places this proposition in this context:

“What the public was content to accept many years ago is not
necessarily acceptable in the world of today. The
indispensable requirement of public confidence in the
administration of justice requires higher standards today than
was the case even a decade or two ago.”

[53] Porter v Magill proposes that, in considering the appropriate test, the court
should be guided by a dual step process. First, it should examine the evidentiary
material on which the allegation is founded. Thereafter, it should determine whether,
on a balance of probabilities, a fair-minded observer would conclude that there is a
real possibility of bias on the part of any member of the tribunal whose right to sit
on the tribunal has been challenged. Porter v Magill has been followed in a
number of cases including, Meerabux v Attorney General, Lawal v Northern

Spirit Limited and AWG Group Ltd v Morrison [2006] 1 WLR 1163.

[54] The test of apparent bias is an objective one. It presupposes that a
decision-maker would be divorced from any semblance of partiality. The overall

objective is fairness, since fairness is a highly relevant tool in the armoury of a



decision-maker. Since fairness is the hallmark of the administration of justice, a duty
is imposed on a decision - maker, at all times, to guard against any perceived notion

of bias.

The 5" respondent
His connection with Century National Bank

[55] For convenience, reference will be made to the appellants in the counter
notices of appeal as respondents. Submissions were first made on the 5%

respondent’s cross appeal.

[56] Dr Barnett argued that where allegations are made impugning the character
of a person, such allegations must be set out and strictly proved. The allegations
advanced by the 1% to 4™ respondents against the 5" respondent on the question of
bias were based on hearsay evidence and statements made or appeared to have
been made in documents which offered no assistance as to their authenticity or
credibility, he argued. Their contents being unverified would make them inadmissible

and it would be wrong for the court to have placed any reliance on them, he argued.

[57] Campbell J, he submitted, made two fundamental errors: first, by treating the
51 respondent as a bad or a delinquent debtor and secondly by asserting that the
terms of reference do not mean what they say in relation to the treatment of
delinquent debtors. On the basis of the correspondence passing between the 5%
respondent and Century National Bank, he argued, it cannot be said that the he was
a bad or delinquent borrower or that there was any proven demand which he

had disregarded. There were no allegations that any agreed terms had been



breached, nor any amount proved to be outstanding, nor was any action taken
against him, nor was there any dispute between the 5% respondent and the bank to

show actual bias indicative of financial or proprietary interest, he contended.

[58] The 5" respondent’s eminence and experience are unquestionable and the
allegations of apparent bias on his part are tenuous and unsubstantiated, he
submitted. The principle of fairness, he contended, would not allow that type of
evidence which is sought to be admitted to be used to damage the reputation of
someone against whom no imputation of wrong can be properly made. Alternatively,
he argued, even if the allegations were founded on admissible credible evidence, they
would not have led an informed observer to conclude that the 5" respondent was

biased.

[59] Mrs Foster-Pusey submitted that the commissioners, in examining and carrying
out the terms of reference were under a duty to be impartial, as, they were not only
required to inquire into the facts but also to determine whether the debtors were
fairly treated. In this case, she argued, the 5™ respondent fell within the class of
persons in relation to whom investigations were to be carried out by the commission
and in respect of whom findings were to be made. Accordingly, his circumstances fell
directly within the cause which was before the commission of enquiry and he would
have been automatically disqualified, she argued. She further submitted that he
would also have been a potential witness to give evidence in relation to a particular
aspect of the terms of reference. There is no need to prove that he had a financial

interest in the outcome of the inquiry, nor is it necessary to show that he is advancing



a particular cause, she contended. The Full Court, she argued, was correct in finding
that he was ‘imputed with actual bias’ which disqualified him from remaining a
member of the commission and the Full Court was correct in finding that he  was

subject to automatic disqualification.

[60] It was also submitted by counsel for the 1% to 4™ respondents that there was
adequate evidence to show that the 5™ respondent was a bad debtor, primarily,
evidence that he had an outstanding unsecured overdraft with Century National Bank
which remained unpaid for six years after the bank demanded payment. Counsel
further contended that the terms of reference related to the treatment of debtors
and the operation and management of FINSAC, and the 5 respondent was a debtor,
he having had personal experience with FIS. He was, however, required to
investigate and decide whether other debtors were fairly treated by FIS and by other

related entities, it was argued.

[61]  First, it is necessary to address the 5" respondent’s complaint as to the Full
Court ascribing actual bias to him. Campbell ] speaking to the question of actual bias,

at paragraph 30 found as follows:

“It has often time been said that it is fundamental, a man may
not be a judge in his own cause. If the judge is party to or has a
financial interest in an action, he is sitting in his own cause.
Once that determination is made of an interest, the judge is
automatically disqualified. He is imputed with actual bias. This
is such a case "



[62] As distilled from Locabail, it is clear that actual bias can only be established
where prejudice or partiality is actually shown. In Re Medicaments, at paragraph

38F Lord Phillips put it this way:

“The phrase ‘actual bias’, has been applied to the situation
(1) where a judge has been influence by partiality or prejudice
in reaching his decision and (2) where it has been
demonstrated that a judge is actually prejudiced in favour of
or against a party to the hearing.”

[63] Iam fully in agreement with Dr Barnett that in imputing actual bias, it must be
shown that the decision-maker has a financial or proprietary interest in the outcome
of the inquiry, and that clearly, there is no evidence of any personal advantage or
disadvantage being attributed to the 5" respondent to affix him with actual bias.
There is no evidence to establish that the 5" respondent had any financial or
economic advantage in the outcome of the inquiry by which actual bias could be
ascribed to him. It could not be said that he had a proprietary or monetary interest
in the outcome of the inquiry, which would have caused him to be actually prejudiced
or partial in his conduct of the proceedings. The Full Court was wrong in assigning
actual bias to him, there being no evidence before the full court to support such a

finding.

[64] A further question to be considered is whether the 5% respondent can be
classified as a person who the inquiry intended to address. Did he fall within the scope

of the terms of reference?



[65] Campbell J found that the 5™ respondent was a borrower from Century
National Bank and went on to find that he had defaulted on his debt, he was a
delinquent borrower and was among the class of persons falling within the scope of

the terms of reference. He said:

“Was the 1% Defendant a ‘delinquent borrower, for the
purposes of the Terms of Reference? It was argued that the
acceptance by FIS of the 1% Defendants [sic] offer to liquidate
the overdraft, devoid of hesitation or dispute as it was, and
would not qualify the loan as being delinquent. The set off
form is evidence that the Certificate of Deposit was
inadequate to liquidate the outstanding debt of the 1%
Defendant. The CONCISE Oxford Dictionary defines
‘delinquent’ as defaulting. On the applicants’ case, the Bank
had informed the 1% Defendant from January 1992, and the
debt was not discharged until March 1998. On the 1%
Defendant’s case [sic], they acknowledged receipt of the 10%
January [sic] 1997 letter it was still almost eighteen months
before the debt was extinguished. On either case I would
have to say the 1% Defendant has defaulted on his debt, and
could properly be described as a delinquent borrower. The
fact that this debt was extinguished some twelve years ago
does not assist the 1% Defendant, as the enquiry concerns
delinquent borrowings that were created in the 1990s.”

[66] After examining the law on disclosure and apparent bias, he continued by
making reference to an extract from the speech of Lord Clyde in the Privy Council
decision of Panton and Another v The Minister of Finance and Another
[2001] UKPC 33, delivered 12 July 2001, which effectively demonstrates that a judge
will be disqualified from hearing a matter without an invest