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ROVWE, V¥.:
Gentlemen, in this matter the appellant,
Mc. Granburg, is seceking leave to appeal Lo Her Majesty in
Council and the Kotice «f liction cuntains a number of points.
Firstly, the application is on the grouna tnat the matters in
daispute are in excess of a thousand dollars; were impertantly,
chat the matter is of great general or public impoertance in
that a@ll practiticners in the field of the law of partnership
and ¢r landlorda and tenant are interested in knowing whether
a partner is entitled to set off sums advanced to toe
partnership witnout the taking of the partnersship accounts.
s further ground is whether, where under a lease, a landlord
has exercised his right of re-entry for breaches cf che
covenants c¢f the lease, the tenant has the right of set cff

of sums spent by the tenant -



{(a) on the leased premises contiacy
to the cerms of the lease and
without the authority of the
landlord;

(b) to satisfy the landlord's personal
debts.

Two other grounds were whether the tenant’s claim for a set
off affecus the right of re-entry fou breaches of covenants
cther than the covenant to pay rent; and, whether, having
regard to the claxim by the plaintiff for damages and the
evidence acduced by her ag to the guantifiable damages, she
is entitled to. an interim injunction cn the basis thal damages
1s not an adequate remedy.

When these ygrounds are looked at, we, at first,
thought thac che applicant was asking thie Praivy Council to
say whether the right of set off does exist in circumstances
such as this. but before us, what we understand Mr. Grant to
be arguing is that the Privy Council is going to be askeu

whether, on the authority of Jamculture vs. black Kiver Upper

Morass bDevelopment Co, Ltd et al S.C.C.A. 13/69 delivered

24th May, 1969, this Court ought not to have said that damages
were not an adequate rumedy. Mr. Goffe pucs it thiis way: that
what Mr. Grant is asking us to certify, as a macter of great
public importance, is whether or noc tne courtv exercised its
discretion coriectly in saying that, cn the balance of
conven.ience, the injunction should be issued and, if that 1is
50, it would plainly be not & matter of even puplic importance,
much more of great public importance, ‘sufficient to warrant a
furthcer appeal at this interlocutory stage.

We are of the view thav, in so far as tche Court

decided the Jamculture (supra) case, it was on the basis ot

the facts of that case and i1n so far as the decision in




inglis was concerned it was the same prainciple of law being
applied on the facis of the case and consequently it 1s not
clear to us, by any means, that there is this great conflict
of law as to warrant us graniing leave to appeal to .er
Majesty in Council on those grounds.

Mr. Grant did mention the question of stare decisis
and suggested that this probably was the sort of case in

which the principle enunciated by the Courts in Yhorpe and

Molyneaux should be taken to the Privy Council for their
approval or otherwise.

We do not think that merely to takc a matter to the
Privy Council to see if it is going to agree with us, is a
matter on which the Court cught to grant lecave. Stare decisis
does not really arise, in our view, in this particular case.
Conseqguently, we are of the view that the motion for leave
to appeal to Her Majesty in Council ought to be refused and
we so orde:. The respondent 1s entitled to costs to be agreed

or taxed.




