JAMAICA

IN THE COURT OF APPEAL

RESIDENT MAGISTRATE'S MISCELLAWEOUS APPEAL NO: 5/87

APPLICATIOW NO: 927/1/82

BEFORE: THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

IN THE MATTER of the Review of
an Assessment Officer's grant
of a Certificate of Excmption
in respcct of premisvs situated
at Shop Number Onc (also known
as Shop Number 22) Lane Plaza,
Liguanca in the¢ Parish of Saint
Andrew

AND

IN THE MATTER cof the Rent
Restriction Act

BETWEEN GEORGE GRAHAM APPELLANT

AND LANE INVESTMENTS LIMITED RESPONDENT

D. Muirhead, ¢.C. & Edward ashenheim for iAppellant

Dr. L. Barneti & Mrs. Priya Levcrs for Kespondent

February 20, 21 & April 9, 1992

GORDON, J.A.

In this appaeal the appollant challonged whe docision and
crder of the Roni fLissussment Seard for the parish of Kiangsion
(Corperate Ar s zone:) datod 25th dovembiar, 1Y2o bui nandad down
on 12th December, 1986 undoer cover of lottor daved 9th December
198¢, confirming on Asscessment Officer's grant of a Cercificate
of Exemption in respect of shop Wo. 22 Lane Flaza, Liguanea in
the parish of St. nnvirew, DBy taé Certificote of Excmpticn the
value ef the shop wes declared o be such 28 Lo permit the
premises beilng laet at 3€.00 or more pur sguare fooi on 3lst
august, 198C Lllius roemoving ‘he premises from within the scope

of the operation of the Rint Restriction i.ct,
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The epp+llari hod on the 14:th March, 1507 2nt.rued inte an
ageooment with Lone Invesitments Limiced o loasgc the demisad
shop, As a Barber's Shop, for 2 verm of five yeacs at 5500 por
y=zar and had contipnusd in coccupaticn of sald premiscs up wo the
nearing ¢f this appeal.  On 25th Lpril 15¢3 iha l2ndlords
applicd to rhw Ront Restvicticn woard for a Curtifacara of
Excmption und.or Lho provisicns of Secticon 2 of the Kint Restractien
act (the Act) in rospect of the @n-iwe promiscs which comprised
& shopping plaza of whach ino eppallant's shop was bul 2 part.
Pursuant to n2 roguiremenss of thse acy the promises were inspactad
and assesscd by the Ront assossment 0ffic ¢ who i1ssusd nis
Certificatc of Exempticn on l4th Daocembor, 1984. Tho appellant
applicd to the Rent Asscssment soard on or aboubt 1Sth april, 1965
tor a review of the decisicn of the Lssossment Officer and thae
board in the roview excrceist heard gvidencs and submissicns on
five dates over the poricd Z24ch Juna, 1905 to i0Gh September, 198¢C.
The dacision of the Beard, which was res.rved, was daicd the
25uh vovembar, 19s¢ and was delivered @s indicated supra.  In 1s
but fair to poini ocut that prror to 1983 commerical property lat
@i $2.50 and ovar pur square foot per annum did not fall under
the purview of the act. This was changed by an amendment to the
act made i1n 1203 which provided for a Cortvificats of Exemption.,
in the application for 2 Cortificate of Excmpiion the
landlicvd sought 1o remove the demised premiscs from thoe control
ci thg Act by praying in aid tho provisions of the saia act.
Scetion 3 of the Act so far as is ralovant provides:

“3. = (1) This &ct shall apply, subject o
the provisions of saction & <o all
lard which is building land ot the
commencomsint of this act cr becomes
building lana tpcrcaftor, and to all
dwalling-bouses and public or
commexcial buildings wnother an
=xistence or lot at the commencoemenc
of this Aci oxr wrecued cx loi Lhore-

at*cr and whecher lot furnished or
unfurnished:
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"Providoa iLhat this nct shall not apply
e -

(¢) @ public oc commorcinl burlding
which, pursuen. to an application
by < lanulerd fer a costxifacate
cf sRimpticn, an Lssossmonu
Officex cuctifios -

(21) is of such a valuat:on
av hr prusciibrd dsrns
as o warcant boing lou
a% such s andara ront
{(u:xclusave of any amount
payabls fur szrvico) as
che Minasoor may, by
crdey, proscribe; J.0 "

Seciion 8 (1) providoes:

"8 (1) - Tas Minister may by order duoclare
any class of prumises spucificd
Lz such crdar wo bo cximpucd
promisas,”

invoking tho provisions of soctiun 3 (1) (o) (31) of the acc

the Minister made tha follewing order on Sth April, 1583 -

“i1. This Ocder may b citzd 25 the Rant

Resiricricen (Public and Conmeorcial
puildings-Lxemption) Crde:, 1%83.

Z. Any public ot commercial building
which an asscssmori Offics-y cocisfies
weoula have buon of such o valuaoion
at whe 2lsi day of Augus=, LSEU, as
to warrant boing lot av chao date al
a orent of -

(a) $€.00 w1 moro por sguars fool,
whcre such building 13 wn ©ho
urban and subuibau discricts
of the Corporatse frca (as
defined in ho Secund scandinle
o the Kangston and Sh. ANcraw
Corporation act); oz

(b) $4.00 or more per square foor,
where such building 15 in any
Area oubsilos the urban and sub-
urbaun discrices of Lhw
Corpecrat. aAvrs= as so doefined,

Ls exempt fvom ths provisions of the
“"Ac e "
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The datz for determining exempiron and the gualification
fur exemption wore ihus stipulated., Commezcial buildings withan
the corporace arza were made exampt from the contrel of the Act
1f at the base date 1.v. 3lsc kugust, 1960 the ass2ssed valus
fur rental purposaes was $0.00 or more per square fool. The
existing rental was lmmaterial, By ths Rent Resiricuion Per-
centage of Assessaed Valuse Orvder 1583, macs cn the 2Luh March,
1583, whe Minrs-=c provided that the perctniage of she assessad
value of premases o b2 used by on asscssment cfficer in
afvermining 42 annual vate of the standard ronco of public and
commerical builldingz lon unfurnished should be - Buillding 15% -
Land 5%. This Order was mads under the provisions of Section 1Y
{1) of the Act which requiies that:

"16. (1) - &n hssessment officer shall, in
cotormining e standard rent of any
premises in any caltegory ot letting,
act aceordang o thaz prirncipls waal
Lhe stancard rent shall be a renc cf
which the eénnual wraiz 1s such per-
centage of ¢he assessaed value of tne
premiscs au ithe Minister shall
pcescribe by cader.

(3) &n ordor mads under subscction
(1) may prescribe diffcreni puvicentages
in respect of

(@) differ«<nt categoriss oi letting;

(b) the portion of promis:s which
consists of a building;

{c) the poiticon cf pramises which
consisis of land (including any
swimming-poeol, weier cank, well,
feicw, draveway aad paved arca)
occupivd and enjoy«d with che
burlding under the tenancy.

(&) In subsection (1) 'the assesstd
value ¢f the promises’ means the valusz
of the premisces assessa2d by the
nssaessment Officexr -

(a) as bering such value as obiained on
the proscribed date;"



The assessment officer, Mr. Donoven Hayden, visitved the
premises on 7th December @ad on 14t December 1964, ne issucd
Iris certificais signiftying “hat 1n his opinion i premiscs
(thop 22) cccupi<d by iho appallant would have been of such a
valuation on ths 3lsc day of August, 155y as Lo w2riant being

int av that davs at & ren-.al of $0.00 or more por squarc

Hinn greounds of appotl wors filad and Mr. Muirhoad submiriad
at the outset that the fai'ure of the Ront Restriction board no
give sczasons for its findiigs madc: proscncation of oo appeal

drffrculi. Ths: decision o) the Beaod was challengoed under broad

(i) That the me hou of valuation cmployed
In oxempting the said snop from uac
provisions f ohe Run' Rasiricilon Act
W2E unNsounc and wrong in Low.

leotting the 5% tn respeci of the valuw
of the lana, do:s net fall to b. addgcd
to the 15% 7 respect of cav building
50 the stancard rant as Shee 10% of the
bur lding.

(2) Thnat as ne iand wes occupled witii the

(3) If som: parconcags valus was o be
given wo b land thep, 1f -“nat valus
can by deturmiacd, npaving rogard to
Lhe2 Aaversc featrures of the location
of thoe shop the valus would have Lo
Lz considarebly dascouniad in ordec
te have rogaird Lo who alsadventagus.
This shop it was submictoen, was Lhe
nost arsadvantagea of tbo shops in the
plaza ag it kRad Lhe wesst location
cf v sheps in tbe plaza, Lo did not
fece nao parking arsa of choe plaza.
hCC2ES LU it was galned by siops
from Old Hop.: Read which 1L faced ana
by a narrow passagw aloeag .in€ soulhacn
side of the plaza.

Th:z Board heard evidones frem $he Ront Asscssment Offices,
Mi. Donovan Hayden, who ascassed nhe velus of the demisced premiscs,
Moo Trevor Cerby and Mr. Rey McDanicl, ceel #state ceonsuliants
whe also carrizd ouw valuarions of the premeises, Of Mr. Mcbanicl's

avidence Mr. Muirpcad said:
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“"Mr. McDanicl never avcomprt:d Lo apply
the minisverial formula, ne wont on a
rental cxoercise. His cwvidonce is of
livtle hilp.®

On his submission ‘he ovidonces whicihr the Ucard had o consider
was (hat of Mr. Hayden and sr. Cerby.
Mr, Maichcsad cmbarked on an exsming: won of vhe defainivion

of public and cemmoevical building in he Ace. which runs chus:
“ Ypublic or commercial bu:liding’ mcans
4 building, or a part ~f & building
separataly Let, or a4 room suparately
lot, whiact at tho matoriel date was
or i& used mainly for the public
sarvice or for businsass, Lrade o
profassional purposcs, and includ=s
land cccupicd therowith under the
tenancy but dowos noi irncluds a
building, part of a building or rcom
when let with agricultural land:”

o placed particular emphasis on the phrasc "and includes land
occupiced therowath undor the wenancy," and the words "occupisr,”
"occupy®, "occupation” as defined in che Oxford shortexr Dictionary.

These words woere consicgerasd 1n th: casss of Hewcastle City Council

vs. Royal W.H. {1559] 1 all E.R. 734 2nd M _& J.S. Properties Ltd

vs. White (1959 2z All E.R. $l. He submiuieé rhat the appellant
occupizd no lana as an adjunct of his tenancy but was a moere
licensce of the commen parking avea in ohic plaza wnich was ithere
for tic use of th= licen@ees invitces or tenants, On nhic basis
Linat no land was occupiea by the appellant hie submitted that the
5% 1n respecce of the value of land agid noi fall te be addoea Lo
the 15% for bu:ilding, so the stardard rone wes che 15% of the
burlding, Mr. Muirhead submiticd.

| The scparetion of land frem buillding is ho acceptad mode of
land valuation for the purposes of taxation, The unimproved valuo
cef land is usco teo determin: iha annual teéx vto be paid.  This
merinod 18 congidored Lhe besc bucause, for the purpesce of ascortaining

marke: value on a sale, thae lecavtien of the laad on which a building
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gtands 1s a2 major determinant. Lane Plaza 1is situautad at
Matildas Corncr, Liguanes,; in Li. Androw. Thoere are (wo major
roads irom which acce:ss can be gaincd (o (his shopping plaza:
014 Hepe Road on the scuthorn side and DBarbican Keac on Lhe
northern, Thess roads liad Yo large residential ar. as and the
zvidence disclosss, that this plaza is heavily patironizad in
wie evening peak heurs. Ocher plezas, Liguansa and Nerthside,
in the sam: vicinicty are swrviced by Old dcepe Road only and
they oo not offer a comparaztive mix <f shops. In addition,
wWorvhsido Plaza had the addzd cisadvaniasge of not having a
supurmarket and being nct. as well maintalinsd as Lane Plaza.
The: valuc of a building which of nocrissloy must relate to its
"replacameni costs" 1s nov affccted by 1is location but "ine
assessed value of the premizzs® of nocessity 1s greatly
anflucnced by che location of iho land cn which the building
stands. Mr. [luirincad's submission wnsrofore, ohat iLf soma valu=
should be given o the land t©hen that value, having cogaré .o
its location snoula be censidorebly discountod, is untenablo,

The parking area, :n uhe plaza which scrves all the
sheps 1a che plaza is some 12000 sguare feeol and the appellanc’s
lrase proviuocs for -

ee. Nim in common with tLhs cihexr Tonants
znd licenc2os of chae: Company oo pass and
re-pass wilh Metor Vehicles @nd on foot
witnin the €314 shepping Coanira Wilh
such trelleys or similar gppliancw<s as
may be necessary and proprr focv the
carriage of goods and such clher vthings
as arez necossary f{or the occupation of the
shop for the purpose hercanaftoer sct

our and subjuct Lo such Legulocions as
ve the type of such user as ine Company
may prescribe.”

By constiruciion therefors chi perking area was in terms of
Section 19 (3) {(c) -

"Lan¢ occupled and enjoy:d wich the
building under tenancy.”



mr, Hayd n uscd the invesiment appicach 1n assessing the
value of Lene Plaza, He made a global assessmen: of thie oallre
pleze and submitted his Coriificate of Exzmption. He suppliad
Lo the Board a dotailsd schedule of values of *he 30 shops in
L plaza. The valus ho gave fer ibho shop tine app:ollant cccupicd
18, building $i7,00U, Land $16G,000: 1the arca of the sheop ts 429
sguare fest. Heo also gave 2viacnen of comparative valuess of
spnops in plazas aleong Conscan® bprirg Rosd, and chese an
Norvhside Plaza.

Mr. Carby usad the comparative marketi value study in
arriving at the valuation e placed on the premises., Hoe assessed
whe value at 513,259, 1ln srriving abt this valuation he accossca
records at the Registrar of Titlis of sales of shops in Kings
Plaza on Consianc Upring Road and Norihside Plaza,

Mr. Muirhead in a ma hematical uxercise of some expertise,
making discounts conscnanit wlih aig proposiftion, arrived st a
valuation $5.v9 per square foor on Mr., Hayden's figures and
$5.02 on M. Carby's figur:s. Thesc valuecs were balow cthz $§0.00
per squere foot reguired for SXCmpLiorn.

Dr. Bara»{ submetieo thar 1t is well cshtablished that
value:, unless “he context otherwise indicates, means mackceo valuco,
Alsc w2ll establisnad 1g thaet the principle in sale wLransactions
is whether an averags willing Leller is willing to accipt ¢
particular prico from an average willing purchasci. all mevhods
of valuation, b+ saxd, are mechods of comparison. In has cvidence
bzfore the Board, Mr., Haydon sieic he cmployed in his valuation
factors which discountad the velue se thao there are balancoes.

He used (L) 1974 Tax valuacion
(2) Unimproved valucs
{2) Rentals as thoy exisied -
These did noo rotflece mecken values undor
the 1978 Act whach ¢xompoed from Lhc

provisions of the Acht valuations of $2Z.5¢
and apcve parn squacs foot,
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Mr. Carby's valuarion, Dr. Barncii furvhor submitted, whoen
znalyscd, supportod the Cortificate vssucd by Mi. Haydon,
My. Carby usaod sales of shops 1n Xings Plaza, Premier Plaza
and Nertbuside Plaza in the relevant puriod and uscd compa:isons
toc jusiify his conclusion in rospeoct of the valuation of Lanc
Plaza. Thers was, o sald asbundany ovidencs befors the tribunal
which a@stablisn.d that the veluation »f Mr. Carby was arioncous
ard lowecr than it snould bo., Aw Zhe vory lecas:, Dr. barncttb
submitied, from Mr. Ca.by's ovidence 1t was clear, those was

matcrial te support the Cortificace of Exo mplion.

Dr. Barnctl concoded choat Mr. Haydon did not make ceducoions

for ocxpenses and chere was no ovidencs of (he quantur of oxpenscs.

The expenses used in arriving at the not inceme figure would be
the operational expenses and since the internal maintenance of

che shops was *thie rospensibilivy of the Lunancs, che opsrational

oxpanses of tha lendlord ars minimal. Thore was therefore befors

the poard sufficiont evidence to support tLhe conclusion at which

th: Deard arrived, he szid.

Proceedings before the Zoard are rogulated by sSectaion 11 of

the Act.. This sacricn so far as is matorial 1s as follows:

“1l. (1) At mecitings of a Zeard, the docisien
of the majerity of the maabors shall
prevails

Providsd that 1f no majority decision
1s roached, the ceclsien ~f the Cheir-
man snall provail.

(la) Tho board shnall have power to
review any decision of an fsscssmont
Officor uncor vhis Act anac make such
order as in thinks just and, for

rhao purpose, Ray cobtain, -f 1t Lhinks
fit, & fresh valustion of zZny promiscs.

(1b} Withoul prejudica Lo the
gencrality of subscction (la), the
Beard may e€xercise any of the powers
cof the Assessment Officor.
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(2) bLefore maoking any crdor, a
Boaxd shzall give all initorestad
partics a» opperiuntiy of baeing
hoard ana of adducing evaidence.
(3} Evidsnce shall bz given on
cath c¢nd the prococaings cof a
Beard shall be deemed to be
judicial proccadings for the
purposas of che Parjury Act.”

As regards th. functicns of Lhe bBoard undor whig sociion 1 gunte

with approval from vho judgment of this courr in Virgo Enterprises

Limited et al v. Newport Holdings Limited - Rent Asscssment Officer

Miscc¢llancous Appoeal Llies. ,2Z2, & 3/€9 dat.d 15th May, 1989 por
Carcy, J.A.
“From this, 1t 1s apparent thzt tho
board oxercises judicial functions
but of cven greater significance
is wvho power gaven o the boara Lo
perform any of Lhe powcrs of thoe
hAssessmeny Officor., The Boara
could, thurcfore, itsclf, act 23 &
valuur or an inspecior which maans
thar it 1s froo LO act not only as
Lhe arbiter in an advorsarioasl sensce,
but alsc as 2n inquisi%er or
investagator, where vche circumstances
requlie suchh @ course <f action.”

The tribunal had thoe covidence of the: experts Mr. Hayden
and Mr. Carby and the comparative valucs bascd on actual salcs
in other plazes. My, Carby admittad that in his veluation therc
was an "area of spoculartion of LU - 20%. The tribunal had
¢vidence of the rental of shops in comparable plazas and of the
lztting cf shop 24 in Lane Plaza, which was on the same wing as
shop 22, in Fobruary 1580 at $86,U0 psr sguare foer. There was
also wvidenc2 of the advancage/disadvaniage of the appellant's
lccation.

There was thus before the tribunal (i) evidince which
indicated thai “hore were incom: values which were capables of
attracting such capitel valucs as placed the premises wichin the
exemption provisions and {(ii) ovidiuce capable of supporting the

conclusion that on a compa:ison of sales, Lane Plaza had that

capital value.
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Having regard Lo modern crands I find chat in valuing a
propoerty which consists of many components, it 1s both lugally
and practically parmissible o lock at the cntice proporty as
woll as the individual compononts apd Lo arrxive at a valuc
for the entire proporty as well as the comper:snts. The value
of th¢ componcnis bears a dircct reclationship to the hotal
value and thers was nothing wrong with Mr. Hayden's appreach
to the valuacion.

The tenant's particular uscr of the demised premisss is
net. a determining facrtor in ths valuation; rental is not fixea
by user.

It is tru< that the tripunal fail2d o give reasons but
i1t had beforc 1t ovidence , wnich if accepted weould suppert
the conclusion at which 1+ arrivea. 1 find shat the Board
actad on this c(vidonce and fourd facis which justcifiad tha
Cirrvificate of Excmption i1: copfirmad. Feor thase rsasons tho
appcal is dismisscd with cos:is o the raspondent Lo be taxed if

not agreed.

ROWE, P.:

i agreae,

WRIGHT, J.A.

1 agree.



