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CakiY, J.in.

Un <ot Liovenber lust, we allowed thiis dppeal; sev asice
che Orcer or the Coust below and ordeced thav tne suic be removed
from the said Courc into the Supreme Courc. Ve fixed che costs
of the appeal at $500 and Promised LO pue OuL reasons in
writing. We now fulrill that pronise,

The nacvter acrose in this way: On 2na Febiuary, 190
br. Elvin Nash filed a plaint in the St. andrew resiaent
Magisirate's Court againsc hr. George Guraham: il was a Yunning
aown Lctioil. Un iZuin .pril, 1990 the defendant filed a counter
claim in negligence against tne plaintiff. On ech lMarch onc
fathleen Baurle filed a writ against the defendanc Geordge Grahdia
claiming damayes for pessonal injucries received while she was a
passenger in che car driven by Elvin wash inco the rear of which,
Graham®s car negligyently collidea. Finally, in this catalogue of
proceeulinys, thisd pasty proceedings were {iled in che supreme
Court Dy nmr. Georgye Graham cleiming to be indemnified by both
Nashs «ayainst the claim by Ms. Barle., The resuly cherefoie of a
collision between tdt motor vehicles was preceedings il wwo

cou.ts. The Residene Magiscrace's Courntl,; St. andiew wus the forun



convenient to HMessrs lasil, vehiol ana Juhior, on the ore hand,

and My. Grahaiw on cvie othicr for the heaving of the plaint ana

counter claim. Bach side sought special canages for che aanaye

done to cheii respective movor vehicles., “The supruae Coult was

the forum chusen by the passenger in respect of her claim for
personal injuries. . Graham's third parcty proceedings brougnt

the Nasns into thoe Suprene Courv. oll paviies are in the

supreme Court; only ks, Barle is not befoure the Resident Magistrate's
Coure.

This then was how matcers siood when . Graham applied in
the Kesident Magistrace's Courv for an ordes that -

e esseneall furthws proceedinys in this
acvion be removeu into the supreme Courtd
and consolidated witch buit no. C.L. EGZS5
of 19%u wveiny the action betweein
KATHLEEN EarLE and GEOKGE GRublsdi, the
Defendant herein and the Third Parcies
ELVIN NASH Snr. the Plaintiff herein, and
ELVIN HaSH Jdnr., or uhat this zcotion be
adjousned pending the ocutcome . che said
action in the Luprene Couwce.”
On Z27th gune, 199v iy lionour Mi. E.M., Kobinson cismissed the
applicavion. The appeal to this Courv .s from chat refusal.

The sawme points urged upen the learned sesident Hagiscrate
by each side weie reicveraceu before us, My, kausay submictea tuat
che kesiuent Magistrate had wiongly exercised the discrection given
to ham by section 1:0 Judicature (Resicent maygiSLraces) ..ou.

Mr. Robinson on benalf of the respondent for nis part, said

Mr. lash who inivicted acticn nad a right to cihcose nis focum and
therefore had a ciyhic vo be in the aesident Magistrace's Court.

He said that in the Supceme Court act.on tnis plaintiff is

relegated to beinyg a third pacty, having been brougnt in by

Mi. eraham who, althougn a defendant in the bupreie Couvcv, has filed

& counter claim to the Kesiuenc Magis.rate's accion and wishes the

matiter resclved in that court. lie dismissed, 25 a contrivance,



the thicrd pariy pioceedings filed by Fr. Graham tce gecv his clients
invelved 1n proceedinygs in the Supreme Courv. Moreover, Lie
mecter in the Kesident Magistiace's Court is a simple one wiilhin
that court’s jurisdicizon., The issue in uhic Juprene Court is
bewween Ms. Earle and Mr. Grahaw and in that Hy. wash cannot be
involved in that ize. Barle (che passenger in his clienu's car),
chose o sue Mr. CGraham alone, Finally. the indennicy claimed by
Me. Srahan is against Messrs. Hasi, senior and Junior an issue

the same as chav beicore che wesidenct Magistiace's Cousc.

The learned desident Magistrate held in the ficst place
chac the case vefore him including the counceir claim s not a fic
case for the Supreme Court. He pointed tu the following factors
which led him to that view -

"{1) e claam is foro $51i0,ulu all
speclal damage.

(2) Ho general damages aic clasmed,
(3} The rindings as Lo the liabilicy

is the normal every day funccion
of a Judge.

(i) The clainm is witchin the jurisdic-
tion of the Couri.

(ol 0O abstruse peints of luaw are
likely to be argued.

(&) Yie Ylaintiff has consented co

the counter claim beidg tried in

Lhig Couxt.”
He discounted altogether the fact that another party had been
added by reason of the proceedings filed iIn the Supreme Court, but
gave no reason for that conclusion except a laconic -~ "i{ think not."

The Resident llagisurate is reguircd Lo eireicise the

discrecicn conferred on him by Section 13U of the Lceu, judicially.
This courc cun only intertere wich che exercise of thau discrecion
where he is shown to have relied on some wiong pranciple of law

or incorrcectly applied a correct principle or did nov take into



consiaecacaon relevant circumsiunces. I am supporied in this
view LY the authoritative worus of Lorvd atkin in Evans v.
Bartlam (1937, Z .11 E.x. vé4e at p. 050, he said -

“oappelicte jurasdaiction is always
S5LéCULoLy, there 1s in the stauvute
ne vescriccion upon the jurisdiction
Gi the Courv of appecl, anu, while
wne oppellate courv, in the exercise
of its appellace power, 15 nc aoubu
encirely justifiea in saying chwat
noimelly 1t will not incterfere with
the exercise of whe juuye's daiscre-
cion except on grounds of law, yel,
if it sews chat, on oches grounds,
chie vecision will gesulc in injustiice
being wone, it has both the power
“nd cthe auty to remedy ic.”

«n the instant cuse, the learned Kesident Magyistcate dia not,
1N my view, consider all the relevanlt circumsiances. 4t was
inceca tine fact of bMs. Burle's cluim for personal injuries
which auded a new dimension. 4v wes i1n the . nterest of all
parvies invelved in the motor venicle cccident toe nave che
«s8ue of liability and the assessment of Qanages acjudicated
upon, so far as possible in the same forum. There would be
considerable suving i1n costs and in cime. ¥lainly, che
assessnent ¢f perconal injusies coule only cake place in che
oUprene Court. The refusal of the Order by tne iesident

Magisctrate woulu prolony the determination of

cr

the parties. b the one case, diuere would be hearings in twe
Aifferent cousis at some protracted inteival: .in the othex,

thcre would be a determination in one couci. 1 do not chink

that thecve can be any advantaye to be guined in the former and

justice therefo:ie is better served in the latcer.
li. Rooinson poinced to the fact thace liabilicy as
between the uvwners of the cars was before the kesident

dagastrate's Courcv especially in light of the counter claim.

he issues beltween

L e



btrictly speaking, ithe counter claim was not properly before
the ccuxrt because thie amount clalwed was in excess of the
jurisdiction oi the kesliaent Hagiscrate's Coust. The pluintiff
i.e. iiz. tash cannot unilaterally consenc co the counter claim
in its uralcered forw. Lppacentiy, scme such counsent had been
proviged. TYhe propes procedure would be for Mo. Geahaa (the
cefendant) to ewpressly abandon the excess above the limit of
the court‘s Jurisdiction. Howsoever thaet wiyhu be, the
aryument in my view, aces not addiess thie real quescion for
Gecision, which was, on uualance which was the better forum having
regard to the parcies, Lhe 1sSsues L0 be deteridned ana che
jurisdciction of the court Lo aeal with all those issues al one
and tho same time . in exercising hls uiscretion in the manner
he did, i fear tine mesident Magastrave rell into erwos.

in wy opinion, this is enough to dispose of this appeal.
iv was for these reansons thact L agreed thac che appeal shoula
succeed and the Order made as appears at the beganning of this

judgment.

WRIGHT, J.A.

I agree.

GORDON, J.i. )

I agree.



