IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO: 81/89

BEFORE: THE HON. MR. JUSTICE CAREY, J.A.
THE HON. MR. JUSTICE WRIGHT, J.A.
THE HOW. MR. JUSTICE WOLFE, J.A. {(AG.)

BETWEEN JULIET GENTLES PLAINTIFF/APPELLART

LAND LENVILLE MARTIN DEFENDANT/RESPONDENT

Hectc: Robinson for aAppellant

No appearance by Respondent

May 13 & June 15, 1992
VICLFE, J.A. (AG.) |

Ey writ of summons dated the 8th day of February, 1988
the appellant commenced proceedings against the respondent in
the Supreme Court sceking a doclaration that she is the bona
fide owner of a parcel of land. The fcllewing indorscment
appears on the Writ of Summons:

"The Plaintiff bas boen in o opon and un-
disturbaed possassion of all that pices

or prucsel of land part of Wontworch
Estare in vho parisin ©f 3a2in” Meuy con-
taining 3 ncras 3 yoeds and S perches

and biang the lands compriscd in
Cervificat. of Titl: roagistared at Volumsz
516 Felie 36 from the yoar 1908,

The Plaintiff claims vo be ¢hae owner

of the said land by vivtul of adverse
PSS ESion.

The Dzfoendant has unlawfully and fraudu-
lently procured the registracien of whe
s21d lznd 'n his namo aw Certificato of
Title rogistersd at Volums 1198 Folic 210.
The Plaintiff claims a daclarction thaz
sivw 15 the bona fide owner of tLha said
land and all conscquential ordivs deemed
fit by th+ Honourzble Court."
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On uhi. 9¢h day of May, 1969 the respondent's attorncys-at-law
aadrossad the undormontioned latter 1o the appoellant's Attorneys=-
at-law.
"Gentlamen,

Rz: Suzrt No. E 34 of 1986 - Julict Gentles vs.
Lenville Martin

Wo now represent the Defendant and have scrved
Notice of Changs of Atrovnays-2t-law on you.

Pursuant te Soctron 171h ¢f the Judicanure
(Civil Procedure Codv) iAct we ask thau you
kindly supply us within sceven (7) days after
the daie heveof with full particulars of the
facts, mattcrs and circumstances relied upon o
shew that tne Defendant 'fraudulently procured
regiscration of rhe szid land in his name at
certificate of title registered at volume 1198
Folic 210' as sot oui in the Scatement of Claim.

Wz should add thact we find it impossible to
prepars the defunce without these perticulars.

Pleasc alseo let us know within the said
pariod of seven (7) days whethur you are prepared
Lo censent to the Gcfeance boing filcd cut of
cime, "
The aviorncys-at-law for «hs appoellant did ncot comply with
the request. On the lst day of hLugusit 1999 the respendent's
atrorniys-at-law causcd a summons ro b~ issucd seeking an ordex
that "the plaintiff within fourtezn days aftcr the date of the said
crder supply the doefendant with full particulars of the facts, matiers
and circumstances rcliecd upon te sbow that thz defendant fraudulently
. . s g . :
procurvd vegistration of tho said land in his name at ceriificate of
tivle registered 2t volum:s 1198 folic 210 28 s2t oul in the statement
of claim. The summens came on for hearing beforce Edwards, J o9 the
2oth dey of September 1989, when he ordered:
"l., That the Plainciff/Appellant do within
fourteen days supply the Defendant/
Rispondent with full particulars of the
facis, matters and circumstancos relied
upon o show “hat the Defendent. fraudu-
lently procurad registraticon of the saia
lands in his name at Cervificat: cf

Title rzgistered at Volume 1198 Folioc
210 as s2. cut in the Startement of Claim.”
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Tuis appoal secks ¢o set aside that order eon five grounds
of appzal, vhe gis: of which is ©uaz tho trial judge srrxed in

Oordering zhe supply of particulors sincs up o the time of making

the crder ne pleadings had boen filed. In offcct the order was for
the supply of further 2nd beti<r particulars of the writc of summons.
Steriorn 171 of the Judiceiurs (Civil Proceodurs Code) Law
enacie Lhw f2llowing:
"o furthoer and butter Siatzment of vhe nauure
of tha claim or wxfence or furthoer and hevier
particulars of any mattcr scated in any plead-
11igs, wo¥ice or written proeceading, raguiring
pzriiculars may in 211 cases be crderad, upon
guch wirms, as o costs, ana otherwiss, as may
bc juail.* (Emphasis added;

Thz guesiicn te bt resclvad is:

Dous the iandoursement on the Writ of Summons
constiluse a plaading, o wil a Siatemonc cf
Claim?

Sucticn o of bLhe Judicaturr (Civil Pimctdur: Code) Law reguircss

"Evory action in thic High Cours siall be
comm:nced by filing & wiii of summons in

tive cfificc of rthe Registirar.

Evaory such writ shall, oxcoept in the case

10 whicn any ‘different form is hereinafier
or oth:erwise prov.ded, b in ane of the

Furms 1 and 2 given in the Schoedule I Part, i
horaoto, with such variationz as circumstances
may reguire; and ¢vory such writ shall,
baofors 1z 18 f:iled, bs indorsad with 2 scate-
ment. of ithe cawure of the claim made, or <f
the relief oy roimady reguirzd in the action.”

It i3 claesy, chercfore, that to inderse the writ c¢f summons as
required by sceociou o (supra) coos nov clovate such an indorsamont
inte & statemeoont of cleim, Such an inacorsomant is known as a gencral
indorsoncnt,

Section 14 (1) of the Judicature (Civil Preocedure Code) Law

permits o writ of summons no be spacially indorsed:
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“l4. (1) iIn any acuien othor than one
whica includes -

(2) a claim by uh2 plaintiff for
libal, slanudcr, malicious
prosecucion, false imprison-
ment, s<duccion ¢r breach of
promise Of marriage; or

(b) a claim by tLhe plaintiff basad
or. an allsgaticn of fraud; or

(c) a Prcbate action,
the wret of summons may, 4t Lhe opuion
of the plaintiff, be specially indorsed
with or accompaniad by a statement of
his claim.”
The inderscment on *he writ of summons in the inscant.
cas+« allegus fraud on the part of Lhe defandant. Saction 14
(1) (b) precludes such a writ of summons from being "specially
ind2is0d with or accoempanizd by a stactemznt of claim." It
thercofore follows that th2 indorsement cn th? writ of summons
cculc not proparly be designatad a stetomeni of claim. Tha above
conclusion ligads inovircably to the vaisw that thore was no pleading
upca which the learnad judgs could have crdered the appallant to
supply further and bactsr particulars. He therefore fell inte
Crrel in making thie ovder which he dig,
For thes: rv»ascons we allowed ihe appeal and get aside the
ovder of the Court balow with costs to the appellanit to be taxed

+f net agreoed.




