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VIOLFE;, J.A.:

On the 19th day of September, we digmissed tiiis appeal,
affirmed the conviction and sentence of the court below and pro-
nised to reduce our rcasoans, for so doing, into writing. We now
do so.

The sppellant was tried before darvison, J., sitcing with-
out a jury, im the High Court Division nf the Gun Cour: during
a session of che Ht. James Circuit Couri on March 20 ead April 1,
1993. He was coavicted oun both counts of an irdictmer. wiaich
cl:arged hiwm wich illcgal possession of a fircarr. ana shooting
with intent. He was scntenced to be imprisoned at bard labour
for seven (7) ycars and fifteen (15) years respectively.

On WMovember 21, 1992, Joel Hines, & businessma.., was ac
home at Lot 2906 Fifth Avenue, Moncego Hills, which 1s situated
on the outskircs of the city of Montego Bay in the patish of
St. James. at about 9:30 p.n. he was alerted by the barking of
his aogs. e lefc uis verandah and weat to the corner of his

housc whercupon he was confronted by a man who was armed with a
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gun. He was vircually locoking down the business end of the gun.
Geized with fright, no doubi, he jumped back and heard the gun
click two ox thrce times. His only response to the dreaded
clicks was; "Jesus Christ." He used a bottle which he had in his
hand to hit the gunman and retreated, hotly pursued by the lonc
gunnan. He ran onto his verandah where he engaged the gunman in
a desperate struggle using a knife which he had to keep the gun-
man at bay. The gunman, no doubt, overawed by the courage and
tenacity of the indomitable Joel Hines went into retreat but not
before discharging two shots at Mr. Hincs. The police who acvived
or. the scenc lacer that night found on thc premises two expended
bullets. The uncontroverted cvidence is thac the area was well
lighted.

Subsequent to the departure of the gunman, Mr. Hines
noticed blood on hig clothing. He testificd that he was not
injured. So the clear inference is chat the blood on his
clothing was as a :osult of an injury or injuries which the gun-
man had reccivaed.

A week after the incident Mr. Hines, accompanied by a
firiend, Constable Colin Davis, paid a visit to the Falmouth
Hospital when, 1o and behold, ir. Hines obscrved his attacker
reposing in a hospital bed and nursing injuries. He alerted
Constable Davis and they sought and obtaincd assistance from the
Falmouth policc and recturned to the hospital where Einae pointed
oui the appellant o the police as che man who had shot ac him
at his home on the night of November 21, 1552.

The appellant at the trial, as accuscd persouns arc wont
to do in this jurisdiction, sought the shelter of the Jock o
deny being presenc @t the home of Joel dHines on the relevant
date or indecd at any time. He explainced that the injurics which
occasioned his hospitalizaticn were sustainea when a group of men
set upon nim, @&s hc actempted to prievent them from robbing his

sister on November 2€, 1992,
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Dr. Artuur Malcolm, who tireated the appellant, was satis-

fied that the injurics for which he treated the appellant could

nct have been inflicted on November 21, 1992,

It must be noted that at no time did the Crown contend
that the injurics had been inflicted upon the appellant by
Jocl Hines. indeed, Mr. Hines was noc cartain whether or not he
had injured che appellant when stabbing at him with the knife.

The issuc,; thercefore, at the trial was one cf visual identifi-

cation.

Mr. Jack Hinces for the appellant argued before us two
girounds of appcal. The first ground complained that the learned
trial judge failed to warn himself expressly in the fullest form
of the dangers of acting upon the uncorroborated evidence of
visual identification. 1 can only hope thai my precis has done
justice to the very prolix ground sct out by Mr. Hines.

At page 106 of the transcrapt, Harrison, J. advised him=-

self thuss

Mr. Hines's evidence is ono of visual
identification. The court is mindful
and wains itself of the danger of con-
victing & person on visual identifica-
tion. This is not a casc of a fleeting
glancc, this 1s not a case of no proper
opporiunity of sceing the accuscd man,
chis ie not a case where :he lighting
was bad, the lighting was in fact good.
It is truc that the complainant did not
know “thc accused man before, and so the
¢uesitcion of the identificacion i1s one
tha: the court warns itself of the dan-
ger in those circumstances, in spite

of the discrepancies and in spite of
the cvidence given by the witacss,

Mr. Davidson, who also discloses a dis-
crepancy as far as where thu confront-
ation of the accused lies.

L am ¢f the view that iMr. Hincs' evi-
dence is one that the court can rely
on as far as the visual identification
is concerned, 1 take into considcra-
tion the faci of where he (sic) made
tho accusation of the accuscd as his
assailant to Davidson. It is
challenged by the defence and Davidson
himsclf does not support it in that
respect, but i find that thexrc was a
spon’:ancous identification of the
accused by Mi. Hines in the hospital,
and in those circumstances i find that
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+ am satisfied and he was cororect when he
said that the accused man was the one he
saw ouisiae his house thac aighi, who
fired the shoc¢ at him, and suddenly ac
whom he had thrust the knifc.”

it 1s txue that the learnad trial judge did not use the
hallowed phrases that have come to be associated with evidence
of visual identificacion but the passage guoted, supra, in our
view clearly demonstrates that he had the cstablished principles
of how to approach evidence of visual ideutification in the
forefront of his mind and further that chesc principles were
applied by him in his assessment of tihe uncorroborated evidence
~f visual identificatioin. Again, we reomind counsel that substcance
and not form is tihe tcst, To reguire chat the judge employ a
paerticular formula his long been discounted by their Lordships of
the Judicicial Comuiitece of uvihe Privy Council. This courtc has
reiterated that principle in several of its decisions. Vie are satis-
fied that the trial judge warned hims=2if properly and that the
cemplaint 1s without merit.

The second g.cund is a complaint chat the learned trial
judge failed to consider adequaiely or ai all the medical evidence
to wit that the injuries which the appellant had sustained could
not have been inflicted on thé night of wWovember 21, 1992, and
that there was no injury seen on :he appellent whiclh could have
becen suscained on che said night. Lo isg fuither contended that
e judge failed co zesolve what was cleacly o conflilct which
seriously affecced the idencification by Joel Hines.

As was pointed ouc at the outsec, at no time was the Crowa
zelying on the injuries sustained by thc appellant to support the
idencification by Jocel Hines and the le2arned trial judge so staczd.
indeed, che conflictc to which counsel rofirzed was mare i1magined
Lhan real. in support of this conclusion,; we sec outr in excenso
che judge's treatment of the medical evicdaonces

"When one looks at the medical uviQence,
the seal evidence as Lo ctae ianjuries,
the zccused man 1s saying ctihat he had

raceived these injuries on the 20tn of
wovembeir. The doctor saw him on
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"widnight of the 26th, and the doctor said
tnat lic saw these wounds to ithe head,
palm of ithe hand and also to che back.

1t is clear ihat these inju.ies could not
nave beoen inflicted on tn2 Zist of Hoven-
ber. ii is true that iie prosecution is
not saying that these injuries were in
fact the injuries inflicted on ithe 2ist
of Novembe:. Whai the prosecuticn has in
evicence from Mr. Hines, is %“o say that
at the time he thrust the knife, that he
subsequently saw blood to his shirt and
blocd to Lis shortis.

The iunference tihere being given, is that
the accuced had received the injury at
tha« time, and as a conseguence iesulted
in blood on the shirt and shor:s.

The accused man in his statement said
chat he had been with his sistcr on the
26th. 2% the attempt to rob her, one of
the men took a machete and chopped him

in the head, palm of his hand, chopped
nim in the back. He went to the Falmouth
Hospital; and then while he was there,
one of the five men came thcic and said:
'This is the wman who shooc me:', He
denied it and he said subscequcitly he was
transferred cto the Cornwall Regional Hos-
pital, and then taken to the police sca-
tion, e denied the charge oi being the
person wiio shot Mr. Hines. He was taken
to Salt Marsh, he didn’'t find the sister
and subsequently he was taken te Falmouth
Hospital.

Now, what the defence has is evidence
brougii= by Dr. Malcolix to se&y that che
wounds Laflicted on the accuucd were not
the wounds inflicted by Mo, Hincs. The
doccoxr did in fact say that he did sce
wany wounds. He daidn't obsexve any such
scars on the accusea that could have

beea inflicted within that six day peziod.
A wound inflicted six to seven days
befoirre would be healed but firiable. he
eupect to see the scab or xaedness. He
said he did not sece any sucin scars that
he can :emember. The doctol's evidence
therefore is to the mffect that had he
socin s8Coxs or wounds inflicted six to
seven days before, they would have becn
friable, but he didn't sece any that he
can remember. So the prosecution's casc,
as far as inflictioun of the woun&s_is
conccined; not being evideat to the
doctoxr; none that in his view that he
could rcmember. So it means therefore
tha: when Mr. Hines said chat he zececaved
chis blood to his shoirts ond his shirt,
i way well have been blood fuom the per-
soxn who was his essailanc, bu. certcainly
not tho wound that the doctor saw, the
cnree anch wound, and cervaéinly not a
wound that the doctor could Lomenber . "He
ramasiicd on a surgical sca. that he had






