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CHREY, J.ii.

This was an gppeal agalnst o judagment ol VWolie J..
in otie pupcoile Court uated i7th Juns, 1967 whereby e Xound

the plaintiff {the wppeilont) 0% co blame wind made Lhe
1

P 3 » o~ o oy« pat
following awards:

A sSpecial dunayus $ Z,u15.90

2. Cust of purestuesis 22,500.040
Se Cencral Bamages

{4 Loss of future carnings 145,000,000

(Li) Louss of qameniiles Y, U0u.00

(ixi) Pain and Suffering dG,0u.0uU

$256,945,00
Judgnment was enlered il wee sum of §i65,578.00 beiny 40% of

the toval danages.



The appellant prayed thoe courze Lo vary cue awacd O
SLCH gLealesr swe as a0 wavughu £at.  Theoo was an attempt Lo
creend che ambit of tuae appeal o Jhe guestion of liabilicy
DUt NaVAING regard WU e inordinate aelay in scexing leave

any reasoun foi the

[ a7}

o appeal ouc of cime and Jhe absence o
delay the appellant wvos cenfined o the area of wanages
delincated by L1s piuyer.

o glLeat nany gerounds verce filed but essencially, the
appelliiane's witack was direcu.é Lo the judge's chioice as o
clie appropriace prostiesis and hls refusal co allow & claim
four less of earnings bevveen January 3, 1263 and the date of
trial:y the szgnaiicance of che {ormer dace will be made cleaw
hiereafter . Theie was some talnt atoenpl Lo argue thao the
awise under tie heod ol pain ana suffering ana luss of
amenitcies of $30,0C0.0u was inordinately low. s to thac,

1o 1s enougl: toe sy chiav cuunsel was not able tu dewunstiate
that chis cward was Lu oue ¢f line with similac awasas thac
this coust would pe cntitled to interfore,

Ul 4th Hay. 1%02 the appelianc who was empluyed Lo the
respundent company, whach <peracves & block waliing factory,

e a forkinft opevewus . was severely injurea cesuliing in the
above elbow Gupucacion of nis rignit arm.  The judge found chet
he accioeent was cauwsed by @ breach of the respondenc’s
SCovutury duty o securcely fence a dangerous page Of &
concrone-Mixey daL ieqguiced oy the Fuaciorles Hegulacions 1Yol
The juugce found chau e wne time of uhie accident the appelianc
was not engaged in assisting anocher caployee (che secona
aefendance .n che actlon) in cleaning che eguipnenc. lie had
placed Lis wand inside the machiue pechaps to clear debris

vut that was no part of his functions. When the eguapmentc

was cnergized,; thace caused Che blawes to rocate oo enable



debris svuck on the blade tu come free. The appellanc
vius hospitulized by his injury but retu ncd Lo Wourk in
Septenier 1902, Although he was disabled, e returned to
Work as o foiilifc opecetor and performed satisfuctorily.

~n Januasy 1903, ke was dismissed bDecause oL sume
three monchs prior to thace, he had displayed o luck of
Lncesestc an his job. e would go off cu gamble. The judge
found bhis dismissal justifiable. The appellant made no efiort
te find alcernative employment because he said he did not
chink anyone woula crpley a handicapped forklifio-operacor.

wire judge acting on the evidence of medical cxper:s
¢ Lled on behalf of Lhe respondente, allowed the cost of
a nmechanical proschesis. de did not accepe che evidence of
the appellant's ecupert moedical consuliant who gave as his
opinion chav a myov-clectoice prosthiesis was wo Le preferred.

Mo, Beswick for Cie appellant cnallenged tae
learnec¢ juagcs finding in favous of the nechanical uas
aguinst che wyu-elecuric prusthesisc on the basis chal 1l was
unceasonabic.

Yhe appellont calle@ two witnesses whe spoke tu chis
ilen.  Dr. Leades bundis,; a consuliance orthopuedic surgeon,
vas the appellanc's docuors cna be reccmended tihe myo-
celectric device. But apare from his opinion Lt 1t wab
more suicable for the pativne, he guve no reasons for che
View seve o say dhat chie myo-electrie prostiesis was a few
decades chead or Lhe nechanical.  He acknuwledgea under
cruss—exawanativa cthac the ayo-elecuric cevice was subject
Lo corros.on f[rum sweov, especially in a teopical countiy.

Tie veher wianess was a manufaciurer of prostheses.

e recuomachded o myo-eleclric device for the appellanc.



s ! an

For nyself, o do not chink  the judge shoula have allowed
Clie Wiiness ©o nalie aany such recokiendacion. ULe. Dunaas had
staced guave clearly dhav Zv was the surgeon's responsibilicy
Lo decermine the type Of device Lo be recommenacc. Furiher,
che gualificacions gaven by the manufuactiurer, made it plain
chat he was a munufacturei i.e. he designed, fitted and
maintarned artificrual liabs. he wid sey ne formulatced
prescripieons foo croaficial limbs bue that did not demonstrace
cnat he had che 58111 of an i thopaedic sucgeen and therefore
cajpapnle of secumending which device suited o parta.culax
paticnt. mowscoever chat mighe be, the teasons he gave for
niL chowce was whe Lifving capacicy of the device 50 - 75 lbs
and 1es supecsior minch force® which meant that it could held
an eyg or cirack & waliut. There was a ygreater ranye of
metion g actualizacion.
arfyLyed againsy Lhese witnesses, was Professor

John Coldung . achnowleuged Lo be an enineat and experiencced
Ceehopaeaic suvgeon and 1ndeed the fowmer lectuser of
br. bundas, anu Bo. Erzol Leanett also a former pupil of the
professcr anu himself an crthopaedic susgeon.  Since 196¢,
he e an assistanc poolessor at Joun Hopkans University and
worked as w consultant Lo a suvcial security adminlistration
cryanrescicn, 0is fuancuion is Lo review coses for determina-
cion ol impazrment of funcoeeouns. Professor Gulding gave a
nuiaber of reasons {or hig cecommenaation for a mechanical
prousthesis, SHe said (inter alia) that his _iperience is that
the myc-cleccracal devices go bad repeaceuly which necessicates
Yeplics and this ouccurs in nue weathes. Then he said this -

“Foro somecne living in Jawmaelca X

woeuld say Jhe nyo-eleciric would be

unsultable most of the tiae. ‘thas

16 because of lne complicateu nature
of the unit. these unite give rise



"re all soris of Lroubles which we
cannot cope widih here.™

He pointed cuc alse thace aliacugh the myu-elecirical wevice
was continuously being improved, it was still cunsiuered
experimental. The appellant’s tecnnician Mi. Saundexs
himselt said cvhac the myo-clectric was cectified in 1%200.
The activn was being heard in 1987. Do, Dundas wssection
whav thie myv-electric was decades ahead of the mechanical,
could handly be revarded as accurate.

PDr. bennett pointed ouit the disaavantages of the
myu~clectrical ucvice, namely that it is o sophisticated
celectronic eppliance which is celicote and proue to frequent

bireait-duwns whach reguire Lralned expurtise o repair.  in
a factory envivovnmeni, .ts wse would be severely hamnpered
LbecCtusSe 1. wias sensitlve O dagt, dust, heat and huwardicy.
The contacis between sxin and prosthesis ave prone to
currussion becwuse of perspiration or cillier contamiidcion.
He Lhen undacaced ithe advantayes of the oiher device. The
mechanical device was he said, reliaple. ¢ could siand
hara wear and teis, waithout component failurce. It reguired
infrequent servic ng and such servicing was uite
uncomplicated. Theie was unce other puinc which hie nade wath
regarda o lifuing pover. ne obsecved chat although the
myuv-eleccric device was capable of generating nwore lifting
power, this was noii & consideration seeiny that a person with
a prusthiesis was not expecced wo function as a freguentc
neavy licfier.

iohave been i pains tu detail vhe evidence which
the leamned judve hac co censider in determaning wiich
recomaenuaticn he should accepil.  iIn my view, the weight and

qualaty uf vhe evidence was all one way. The appellant, oun



whoin the buruen of prout lay, failed o show any reason
whatever for clasmaing that the myo-eleciric prosthesis was
advantageous to hiw in a Jamaican work or livang envigsonment.
Do Dundas made & recomnendation unsupported by Lewsons and
Mr. Caundess spuxe i the gualitics of the device in the
U.o. millieu,

i aay opinion, che leavned trial judge's finding thac
Ll mecihicnicol device was the more suicable, entitlied him to
make che aware ne did for the cosus of such a device. ‘There
was nothing to the point thuat in his recasons {og judgment,
ne gueocted only che daisadvantages of that device, for he did

ay ne considered all the medicnl cvidence. That medical

18y

evidence included Lhe cvidence of wr. sSaunders the Lrained
prosthecise whom the judge regarded o medicelly qualified
toe express & view on Che maiiceyr.

e other macter winich we were requised to give

consideration was wne refusal i the judge to cllow the claim
for lusc ol use betueen the period of dismissal and the Gace
of crial.

The learned judge dealc wich the matter in tids

Way dc page 27 (supplemencal)
YUlhie traumabtice ingury whiclh: che Plaintiff

vecuived must have affeccted his mentcal

atiitude Lo worik., Ln awdition thereto

the guestion of compensacving the Plainciff

seemed 0 have becn proceeding; in Lhc

Plaintiff's view, very slowly., Hence hig

approach to nis job, as outlined by

Mr. slack, s underscandable. doowith-

stunding, he was Lanjuved con the joi che

company was entztled o dusmand of huaw

a faiv uay's work for o fair day's pay

end if he failed tce periorn accordingly

cthe Company woas entitled to dismiss him.

1 find that it was under these circumstances

that he was disiissed and wi Wy view he is

thiecefore not entitled to an awvasa for

loss ¢f incore, during the perrod fiaa

lse Marscon, 1983 to date of hearing.



"in any event & Plaintiff is under

an obligation to mivigate his loss.
The Plaintiff hiwmself said that he
wus able to opurate a forkl:ifc.
However, u¢ faxrled toe seek other
erploymentc bccausc he was of the view
chat no one would employ him because
of his handicap.”

e then relcired Lo James v. Woodhall Duckham Construction Co.

r

(1969 1 W.L.R. 903 and then continued -
“Ine claim for luss of carnings for the
period i1st January, 1983 to present
time 15 therciore denied. The Plaintaff
was cut of a jub not because of the
injury received but because he was
justcificbly dismissed. ™

lMr. bBeswici contended that the judge having found
that the mencal atticude of the appellant resulted in his
disnmissal, cught ulso Co bave apprehended that his dismissal
was a dirxect vesult of the injury. The test, he argued
was whether tlie gppellant wau capable te work?  Finally
ne said, thav the judge had failed co consider the psychiatric
evidence of Dr. aggrey Igeng.

The evidence was that after hospitalizacion, the
appellant retuarned to work and perforned satisfactorily.
There caiie a time when dilscussilons roegarding compensation
were Ln train buc so fuwr as che appellant was concerned,
Were proceeding with less than deliberate speed. He was
dismissced becausce hie refused o wurk and adopted a nonchalant
atiitude about his work. He said he did not seek werk
becausce he did not think he would be employed.

so far as the appellant was concerned; the reason
for unemployment wus his reluctance to be uisappointec in
nis quest for a job by reasen of his disability. The
psych.atric cvidence aust thercefore be looked at in order
to ascertain whother 10 provides tne causal link between

injury and the loss of euarnings.



Ur. fruns Jdid noc see the appellant until some
3 years afcer his dismissal. In his cevidence, he detailed
the mentul Scaie uf his patient ac the time of hils visit.

He was anxious: he was wepressed wad showed a marked Gegree

of regreusion., He explained tinese tens,; which £or purpoeses
¢f the judgment Lt is noc necessary Lo set ouv. Then he

gaid chis "I found the causal relacionship beuween the

symptoms (i.e. che conditron he found) and che traumacac
incidence.”  Duc the doctor neves condescended to parciculars.
NO evidence was loed to dewonstrate the validicy of his opinion.
He accepted that unemployment is & cause and effect in che
depression. os Mi. Morsison so graphically suggested, this ﬁ
was Q chichen and eyy Situaition. Unemployumenl causes
depression, depoession is che effect of unemployment,

r. Morrison osubmitced chat un the evisence before
the judyce, therc was ample maccsial to support the counclusion
that the apppellant Lad cccovered froon his injury s¢ as to
ve able o recurn Lo werk. He had inuecd retborned tu wook
anc perforned setisfaccorily. Furthey his dismissal in 1983
had noching Qo o with his injury buv had to do with the
face that he nad failed to perfurm. In rine he had developeo
Tan atvitude.”

“The attitude”™ te which counsel adverted was not a

mental actitude caused by an injury but his attituse Lo

werin becuuse of the slow pace of the compensation talks. I
thaink these argumencs to be sovunu. Yhere really was no busis
sLated or we bLe wmplied in Do, deons' evidence te siuw ciie
reguired causal link. Such prool was on che appellant and

he fell fag shoeroc of dischacging that onus.



Lo Would have been tidier 2f the judge in his

juGguaent had expressly staced that Dr. Irons' evidence

4

sroved neugnt wiiich was of assiscance cather ctham Lo make
no comment on it. Sut we were told thar he was addressced
uil 1¢. 50 i wWould nut be coriect o say that that
QVidelCe wos nut collsidereu. The evidence was valueless and
the fudge ignoved xt. What has been said is, in ny view,
sufficient tu shuw thav there was ne mer.t in this ground as
well.

For these reasons o concluded that the appeal should
be disnissed.

i1t che course of argument, we were adviseu that a
suin of $1,440.5U which the juwge founu was prupecly LG be
awarded under loss of ewrnings had been omivceed in his
cumpuiieicn,  Save fos unat wodification tu cthe judguaenc,

che judguent below was affirned.

FORTE, J.a.

L Ccuncuy.




