JAMAICA

IN THE COURT OF APPEAL

R.M. CIVIL APPEAL RO: 42/90

BEFORE: THE HOWN. MR. JUSTICE ROWE —~ PRESIDENT
TYHE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE GORDON, J.A.

BETWEEN AUSTIN FERGUSON DEFENDANTS/APPELLANTS
MAUREEN FERGUSON

AND CHRISTINFE BURKE PLAINTIFF/RESPONDENT

Rudolph Francis for sppellants

Roger Davis for Respondent

September 30, October 1 & December 2, 1991

GORDON, J.i\.

On 4th December, 1574 premises 14 Ioyleti ivenue, Queensbury
registered at Vel. 1092 Fol. 483 of the Register Bock of Titles was
registered in the name of Marie Fairweather. By instrument of
transfer No. 454555 “he said premises were transferred to
Myrtle wWilliams on LUth December, 19¢¢. On ¢th January, 1589 by
instrument of transfer Ho. 477485 the premises were transferred to
the respondent.. The appellants have been in occupaction cf the said
premises since October 1574. On 4th May, 1989 the respondents filed
a plaint in the Resident Magistrate‘s Court for the parish of
St. Andrew seclking recovery of pessession of the premises from the
appellants. In & judgment delivered on 1Sth October, 158% the
learned kesident Magistrate for the parish c¢f St. iindrew made an
Order for pessessicon to be delivered up on 3lst December, 1989.
Frocm this ocder the appellants appealed and on the hearing, the
appeal was dismissed, the order of the court below affirmed and
it was ordered that the appellants deliver up poussession on or
before the 3Uth lovember, 1991, Costs awarded “o the respondent‘

wery fixed at $500.



The disputs arose when the plaintiff, the registered owner
of the premises, sought to reccover possession from the appellants
whe were 1n possession. /4 notice requiring possession was ignoered
so the plaintiffs had recourse to proceedings in the Resident
Magistrate's Court. The appellants sought to show that they were
let in possession by liacie Fairweather in 1974 and had remained there
as licen;ees. They claimed @ right to possession by viriue of the

title of Marie ¥Fairweather Lhe sister of Maurecn Ferguson..

Fhom

ir. Francis abandoned two of the supplementary grcunds of
appeal he cbiained leave Lo arque. The third he conceded was un-
arguable so he piccecded on tiie three remaining grounds viz:

“{iv) The learncd Resident Magistrate erred
in law when she found that the
Plaintiif/Recpondent is the owner of
the premises which is the subject of
the action, in the absence of the
production of an instrument of Transfer
which it was the Plaintiff/Respondent's
dury to produce, showing what interests
{if any) werc transferred to the
Plainiiff/Responacent and by whom.

(v} f“he learned Resident lagistrate mis-
dairecicd herself in law when she found
in her reasons for judgment that
although no relationship cf Landlord
and Tenant existed between the
Plaintiff/Fespondeni and the
Detzndant/appellants, the Court was
only concerned with the status of
the Plaintiff in rclation to the
Defendants at that stage without going
on to consider che effect of the
provisions of section &9 of The
Judicature Resident Magisiratcs Act
on the relationship, having regard
¢ the respective pcsitions of the
parties.

{(vi) The learnced Resident Magistrate had
noe jurisdiction te hear tha case.

On ground & he submitted that the provisions of section ©3
of the Kegistiatvion of Titles iict made the titlc of the plaintiff
unimpcachable. What he soughi to challenge was the interest that

was transforred to the plaintiff by the transfer registcered on the



“the particulzrs therein set forth, anu
of the encry thereof in the Register
Boox, end shall subject to the subse-
gyuent operation of any statute of
limitations,; be conclusive evidence
that the person named in such certvifi-
cate as the proprietor cf or having
any e¢state or i1nterest 1n, Or power Lo
appoint or dispose of the land Lherein
described is seised or possessed of
such estate or interest or has such
power."

There being no evidence of the applicavion of the Limitation
Act nherein, the learned Resident Magisirate was right 1in accepting
the title as conclusive evidence of tne plaintiff's rignts.

Hr., Francis next submitted that the learned Resident
Magistrate musi have proceeded under section 8% or 96 of the
Judicature (Resident Magistrates) Act. He further said thatl once
the plaintiff went on the land and told defendants that she was
the new owner and that she was seeking possession from them, and
they replied that they were put there by Marie Fairweather who
bought it in 1974, that that put the plainciff's title in issue.

He relied on Arnold Brown v. The Attorney General (19¢&j 11 J.L.R.

35, This is the headnote:

“The respondent brought procsedings in
Residaont Maglstraie's Couri, St. Andrew,
to recover possession of a certain

roor from tne appellant., This room

haa beon rented to A.B. by the respondent
and the tenancy had been properly
determened.  In his answer to the respon-
dent’s claim che appellant, as he was
regquired to do by s. 184 of the
Judicature (Resident Magisirates) Law,
Cap. 175, stated his defence Lo be

that be had an eqguitable title as the
surviving spouse of rhe deceased tenant,
anc, in the alternative, that the
rizspondent was not entitled to
possession. The Resident Magistirdte
heard ovidence from one witness (for

the cespondent). The appellant called
no witnesses and rested nis case on the
submission, inter alia, that Lhe
Resident Magistrate, by rcason oi the
provisions of s. 96 of Cap. 179, had

no jurisdiction to adjudicate upon the
respondent's claim since there had
arison, on the defence stated by the
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"appellant, a bona fide dispute as to
che: respondent’s title, and no evidence
had bcen led to show that the value
of che land did not excecd f£50. The
magistrate held that, as no ¢vidence
had been adduced to show Lhat there
was a bona fide dispute as to title,
he lLad jurisdiction under s. 69 of
Cap. 179 and, accordingly, made an
order for possession in favour of the
respondent.  On appeal, Held: (i)
(Shelly, J.A., dissenting) that the
statement of defence made by the
appullant at tihe commencement of tho
trial showed a bona fide intention
ie dispucce the respondent's title,;
che cause that tho Residenc Magistrate
was required to wiy was that which
was defincd by the particulars of claim
and tne answer given therceto by the
statcement of defence; and since the
appalilant, by that statement, intended
to sct up a right to posseéssicon che
magistratc had no jurisdiciion under
s. 89, nor under s. 90, as the
raspondent had not proved rhat the
annual value of the land was not in
cxcess of #50 and that he had a right
Lo immediate possession of the land;
{i1) (per Shelly, J.A.) zhat the
respondent having proved that the
ronancy of the room nhad been validly
dztermined the burden was on the
appcllant to show that the respondent
was noit entitled Lo posseéssion and
this the appellant could show only by
adducing evidence; the oral statement
by way of defence was not sufficient
tc talse an issuc as to the respondent's
title.”

in the third grouad which is convenicntly coupled with the
above lir. Francis submitted that the defence raised the issue as
to title and there was no evidence led by the plaintiff as to the
gross annual value of che property the subject of the claim as is
required by section 5% of the Judicature (Rasident Magistrates) Act.
This section gives Lhe Resident Maglstrate jurisdiction to try
disputes as to title Lo land in cascs in which the gross annual value
of the subject mavizr does not exceed $2000. The plaintiff he
subriitted, failed to prove the gross aanual value and that, he

said, was fundamcntal. He relicd heavily on Francis v. Allen [1957]

7 J.L.R. 10U particularly the headnotes:



"The respondent sought to rccover

from the appellant possession of a

snop the rental of which was

74. 5/~ per month. The appellant
denied that the respondent was

entitled to possession, claiming

tnat she was the tenant of the shop.
Helds (i) chat there was a bona

fide dispute as to title.

(1i) that the section of the Judica-
ture {Resident Magistratoes) Law,

Cap. 179, giving the Residont
liagisctrate's Court jurisdiction is s,
90, wnich limits the jurisgdiction to
cascs where the annual valuc of the
land does not exceed fifty pounds.
(i1i) that the only evidence as to

the annual value of the land was that
the rental was f£51 per annuw, and that
rne Resident Magistrate was not
entitled to draw on his general inow-
ledge as to rates, taxcs; etc. to set
off against the zental and so infer that
the annual value must be under fifty
pounds.

(1v) that section 253 of the Judicature
(Resiaent Magistrates) Law, Cap. 179,
providing that no appeal shall lie in
respect of the dacision of a Court given
upon any (uestion as to the value of
any rcal or personal property for the
pucpose of determining the jurisdiction
cf the Court, did not apply, there
being no evidence upon which the
Resident Maglstrate could have come to
his conclusion.”

It must be recognized that in this case the plaintiff was
the registered proprietor of the land. Any claim Marie Fairweather
had, was extinguishzd when the property was transferred to
Myrtle Williams on 10th December, 1986 as of that date the defendants
ceased to hold by virtue of Marie Fairweather's right to possession
and the subsequent transfer on ¢th January 1985 to the plaintiff
did not enhance the defendant's position. The appellant had become

a squatter. The cascs relied on by the appellant, Brown v. Attorney

General and Francis v. Allen are wholly inapplicable and unhelp-

ful to the appellant's cause. In Brown v. Attorney General the

appellant claimed he had an equitable title as the surviving spouse
of the deceased “enant, alternatively, he put the respondent to

proot of his title. The Court of aAppeal by a majority reversed the
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the finding of the Resident Magistrate in favour of the respondents

and held that section 90 of the Act applied. in Francis v. Allen

the dispute was about the sub-tenancy of a shop and the Court of

Appeal aliowing the aépeal held that scction 96 applied.

The dissonting judgment of Shelly J.A. in Brown v. Attorney

General was uphald, without any direct reference thereto,; by
Graham-Perkins J.s. delivering judgment of this court (Henrigues P.,

and Swaby J.A.) in Ivan Brown v. Perris Bailey (1974 12 J.L.R. at

p. 1338:

"In June 1959 the respondent signed an
agreement Lo purchase an acre of land
from M. and was put into possession
having paid half of the purchase price.
In duc cours<¢ she paid the balance and
in August 1987 she received a
certificate of title. Up to that time
she bad made very infroguent visits to
the land. On one such visit in 1967
she discoverced that a "beard housc!
had been erected on her land by the
appellant whe told her that he had some
woney for M. "in connection with land‘.
She. told che appwllant that she knew
of nc transaction concoerning her land.
in an action in the Resident Magistrate's
Court for recovery of possessicn the
appellant®s case was that he knew that
the respondent was the owner of the
acre of land but that he had purchased
half of that acre in 1965 from M. who
had been authorised by the respondent
to scll. He had paid the full purchasc
price to M. Apart from his own oral
evidence as to the alleged purchase from
M. rhe appellant called no cother evidence.
The magistrate awarded judgment in favour
of the respondent.

On appecal it was cantended that once
there was evidence hefore the magistrate
that the appellant had paid for the land
and built his housc therzon he would
have laid the foundatieon for the
magistrate to say that he had no juris-
diction te try the case since (i) a
dispute as to title would have arisen
within the wecaning of s. 96 of the
Judicature (Resideni Magistrates) Law,
Cap. 179, and (ii) there was nc evidence
as to the value of the land, the
subject of that dispute.
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"Held: (i) that an action for the
recovery of possession of land in

a Resident Magistrate's Ccurt a
dispute as to title cannot be said
to arise within the meaning of

s. 950 of Cap. 179 unless the
evidence is of such a nature as to
call in questic.. the title, valid
and recognizabl: in law or in
equity, of someone to the subject
matter in dispute. If there 1is

no such evidence the bona fides of

a defendant's intention is
irrelevant.

(11) cthat where the party seeking

to recover possession relies on a
certificate of title under the
provisions of the Registration

of Titles Law, and no question
ariscs as to that party's title
having becn barred by the operation
of any statute of limitation then

no dispute as to title can be said
to arise in the absence of a credible
narrative of events pointing to the
probable existence in the other parcy
of an eguitable interest, albeit not
registered.”

The cases of Francis v. Allen and Brown V. Attorngy General

were discussed in the judgment and the court found that the conclusions
arrived at in those cases are ‘totally unsatisfactory." It is ocur

view that the decision in Brown and Bailey (supra) is eminently

correct and should be adopted. The decisions in Francis v. Allen and

Brown v. Attorney General should not be followed, as they are dis-

tinguishable from the instant case in that a Registered Title plays
a significant role here: there was no registered title in

Brown v. Attorney General and Francis v. Allen.

The evidence in this case does not call in question the
title of the respondent, therefore a dispute as to title cannot be
said to arise within the mecaning of s. 356 of the Act. This case falls

under the provisions of section 89 which reads:
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"C9. When any person shall be in
possession of any lands or
tenements without, any title
thereto from the Crown, or
from any reputed owricr, or
any right of possession,
prescriptive or otherwise,
the person legally or equit-
ably entitled to the said
lands or tenements may lodge
a plaint in the Court for the
recovery of the same and
thereupon a summons shall
issue to such first mentioned
person; and if the defendant
shall not, at the time named
in the summons, show good cause
to the contrary, then on proof
of his still neglecting or
refusing to deliver up possess-
ion of the premises, and on
proof of the title of the
plaintiff, and of the service
of the summons, if the defen-
dant shall not appear thereto,
the Magistrate may order that
possession of the premises
mentioned in the plaint be given
by the defendant to the plaintiff,
either forthwith or on or before
such day as the Magistrate shall
think fit to name; and if such
land be not-given upy; the Clerk of
the Courts, whether such order
can be proved to have been served
or not shall at the instance of
the plaintiff issue a warrant
authorizing and requiring the
Bailiff of the Court to give
possession of such premises to
the plaintiff.”

"In short, this section shows how to deal with the squatter. The
guestion of annual value does not arise in proceedings under it.
The plaintiff is requixed to prove that the defendant is a squatter,

which the respcndent in the instant case has done." (per Shelly, J.A.)

in Brown v. Attorney General (supra)
The respondent proved that she is the registered owner of the

premises and the person entitled to possession.

ROWE, P.
I agree.

FORTE, J.A.

1 agree.
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otch January, 196%. The endorscment on the title rcads:
"Transfaer 477465 registered on oth
January 19¢9 to Christine Burie
of 2& Coolshade avenue Kingston 19,
5t. &ndrew, Busincésswoman, con-

sideration money Three Hundred
Thousand Dollars."

He submitted that section 68 of the Registration of Titles
ict provided how iand is to be transferrcd and the interests therein
that can be transfecrred. Tne learned Resident Magistratce erred, hce
submitted, when she said in her judgment that she coculd not go behind
the titlc. ©She had not scen the instrument of transfer lodged wath
the title.

He conceded that this point was not taken before the court
below and also that fraud was not pleaded as a defence. Fraud 1is a
special defence ana as such has (o be specially pleaded as provided
for i1in section 150 of the Judicature (Kkesident Magistrates) iact. On
the title there is but one estate viz: the fee simple, therefore the
transfer to the plainciff must be of that esrate only. Zlthough
the practice of naming the estate which had hitherto been followed
on the titlae should have boeen adhered to, section 88 provides for
the transfer of a lzase, morigage or chorge or of any estate, rignt
or intzrest by Forms prquvided in the schedule but contrary to
Ir. Francis' submissions, this section is of no applicaticn in this
case.

section U2 of e Registxation of Yitles AcL provides the
complete answer to the submissiona of counsel. It reads:
"Hio cextificaie of title yregistered and
granted under thils 4ct $hall be
impeached or daefeasible b; reason or
on account of any inform@l&ty or
irregularily in the applica-jon for
the same, or in the procecdlags
praevious to the registration  the
certificate; and every certifigte
of title issued under any of thc

provisions herein contained shali pe
received in all courts as @vidence of



