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ROWE, P.

The app«llant, at abouwl 7.U0 a.m..on the Svh o2f Novamber,
1985 whilst a‘timpring te cioss a rvallway line in tho vicinity
c¢f the Bustamante Highway, f2ll with his logs across +the rallway
liae,

His fall was witnussoed by ono Goorge Cookes whe nad beon
walking along the railway line, Cook: tes.ifisg that while he
was abeut lwe chsins from tha appollant. e “"pitrched forward” and
foll., Gc this time a brain which was driven by the respendant's
servant,, one Brown (now dacaasad), was appreoaching. Mr. Cocks,
realizing the imminent disaster bagan ko rur o the plaintiff's
assistance but had tc jump from vhe line beocause of the spaed of
the apprcaching train.

The trailn in questzon collided with the appellant., rucning
over bhis fee, NLs @ consequaence the appellant suffcréd extensivae
injuries resulting in the parzial amputation «f the right foot and

deformity wo his leftc fool.



..2...

The appellant claimed damages from the defendant for
negligence on the parr of thoir servant for failing to sce
the plaintiff, failing to bring the railway car to a siop or
to brake 1t before colliding with the plainciff.

The learned trial juage found that there was no wilful
or reckless disregard of ordinary humanity by the respondent's
szrvant towards the appellant and that rhere was no evidenco of
nagligence. Hoe alsc found zhat:

(1) The defendant's servant contemplated
the possibility thar trespass<rs might
cress the rallway line 2% this point.
He: thirofore blew the whistle. He
then satisfi=d hais duly Lo warn persons
whom he could rcasonably foraesee would

be: crossing thg line. ; Emphasis mine]

(2) The defendant could not centemplate a
person prone on thit cailway linz,

(3) Tha reesscnable infarence wag vha*t thea
driver applied chae brake when he could
see,

Mr. Campb2ll has arguad threc grounds of appceal. Firstly,
that the leoarned trial judge tock too narrow a view of the law as
it applied to reckless disvecgard of the plaintiff/appellant's
presence on the train lios,

The vailway tracks arc the private proparty of the Railway
huthority over which thiy nave ‘control'. Cf this arca iLh.iy are
preperly rcgarded és ‘occupicrs'. It has bwon conccded by
Mr. Campbell that the appellant when unlawfully crossing the rail-
way tracks was a Lrcspasscr.

The singular issue for consideration is thercfore this: Was
the defendant's servant Brown nagligent in performing his duty sc
that correspondingly the respoudsnt 1is liable vicariously?

The law regarding an occupior's duty to ﬁrespassers is stated

in Herrington v. British Railway Board (1972 A.C. 877 at page 909

were Laxd Morris, having considered the facts of that case said:
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+++ Bocause of these circumstancas (all
of *hem woell-known and obvious) thers
was, 1n my visew, a duty which, whil¢ not
eamounting o th: duty of care which an
Lccupier owes te @ visitor; would bg a
duty te iLazke such siops as commen sensco
or cecmmon humanity weuld dicrate: thoey
would be steps calculaned to cvxclude or
0 WArn or othurwise, within raeasonable
and practicabls limits, te roduce or
avert dangor,”

It was this prancipls thai guidzd ibe learned trial judge.

He referred (o Southern Portland Cement Ltd v. Cooper [1974] A.C.

623, Lord Reid at p. 644 stated:

"The only raticnal or practical answer

would seem e be that the occupizr is

@entitled to negloct a bare possibilitiy

that trespass<rs may come 1.0 3 pacti-

cular place on his land but is bound

a. least vo give censideration to the

matter whon he knows facts which show

& substantial chance that thcy may

come therc.”

it is clearx, therzfor=, that an occupler is roquirad in

accerdance with his duty of commen humanity to take reasonable
care regardaing the well being of a trespasser whare:

(1) therz is a fores=azable risk of his
acts doing harm to a traspassor, or

(2) he knows of the presenc: of the
trespasscr,

The learned trial judgs found that the defendant cculd not
contemplate a porson prons on the railway line, Whilst it 1is
reasonably foresceabls that parscns could walk across tha line
it would not be within one's contemplacion that somcons whilst
crossing would fall and weuld thercfoxyw be lying across the
track.. aAny liability 1n n:gligence would bc based therufore on
the driver's failure to brakce after beaing made aware cof the
respondent's prascncs on the %rack.

1i. 1s against this background thai the trial judge found
that there was no "wilful or rackless" disragard of common

humanity.



Recklessness; properly so called, is defined in

R. v. Lawrence (198Z2; A.C. 510 as occurring where a person has done
an act which in fact involves an obvious and serious risk of

causing injury and either:

(1) he fails to give any thought
to the possibility of there
being any such risk, or

{(2) having recognized that there

is some i1isk involved he none~
theless goes on to take it.

The evidence tendereu indicates that only from a distance
of 2% chains could the guard have seen someone lying on the track.

At any greater dGistcance one could not distinguish a man’s feet from
railway sleepers. It is reasonable therefore tc infer that the driver,
sitting to the right of the guard an¢ a yard away, had a comparable

line of vision. There is further no indication in the evidenge that

the driver saw the plaintiff lying on the track before he waSIZH chains
away or so.

It is also worthy of note thau it is the plaintiff’'s testi-
mony that only his legs and feet weie on the line. Surely this fact
makes it all the more likely that his presence would be difficult to
detect.

From all indications, having regard to the evidence that
the stopping distance of a tvain is 2% chains at a speed of 20 m.p.h.
and that the train stopped % chain away from ihe site of the accident,
the driver muét have braked at the first moment when he could reason-
ably have realizeu thac the plaintiff was lying with his legs on the
track, The first ground of appeal theretore fails,

Mr. Campbell in oral submissions has suggestea that the
ariver ought to have seen the plaintiff attempting to cross and
witness his fall or in the alcernative that he should have saen the
plaintiff’'s witness, George Cooke, running along the side of the

track and therefore be alerted to the fact of danger.



The dictum of Denning, L.J. in Lloyds Bank Ltd v. British
Transport Commission and Another {1956) 3 All E.R. is instructive.

There the learned judge said:

w

"ee. The driver and fireman on an
engine must keep a good look=-out
ahead of them. They must, of course,
Keep a good look-out for signals and
for the track ahead; but they cannot
be expected to keep the same look-out
for the side roads or lanes coming up
to the railway. They might quite
reasonably assume that people who
approach a cressing will look out for
the trains ."

I would apply this dictum to the instant case.

with regard to Mr. Campbell's submission that the driver
ought to have seen Mr. Cooke, the plaintiff’s witness, running
along the side of the track and therefore be put on alert, it
seems to me that if an engine driver is not expected to keep the
same look-out for side roads or lanes coming up to the railway, as
the drivexr of a motor vehicle on the highway, the engine driver
cannot reasonably be expected to have seen a man running along the
side of the track in the vicinity of a tunnel.

The third ground of appeal is that the trial judge attached
oo riuch weight to the uncontradicted evidence of the
respondentc’s witness as regards the distance the train travelled
before stopping.

The gist of the third ground appears to be that the respon-
dent's witness was not a credible one. However the decision in
Benmax v, Austin Motor Co. Ltd (i955] 1 All E.R. 32€ at 328 makes
1t clear that an appellate court does not lightly interfere with a
trial judge's findings of fact for the trial Jjudge has seen and
heard the witnesses, whereas the Appeal Court is denied that
advantage and only has before it a written transcript of their

evience. It was there stated:
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"No one would seek to minimiee the
advantage enjoyed by the trial judge
in determining any question whether
& witness 1s, or is not, trying to
tell what he beliecves to be the truth,
and it is only in rare cases that an
appcal court could be satisfied that
the trial judge has reached a wrong
decision abaut ithe gredibility of a

" witness.,"

Baaring these factors in mind, it is guite clear that thexre
is nothing in the ncies of evidence to suggest that the trial
judge wrongly desitermined €he reliability of the defendant's
witness.

For thesc reasons the appeal was dismissed with costs

to the regpondent to bo agresd aQr taxede

FORTE, J,A,

I agree.

WOLFE, J.A, (4G,)

I agre=a,.



