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ROWE P.:

The wife appellant is a 43 year old Teacher and
the husband respondent a 45 year old Optometrist and farmer.
Goth live in the town of Mandeville and both are of the
Seventh Day I\dventist religious pursuasion. 7Their marriage
which was celebrated in Canada in December 1975 was dissolved
in Florida in 198¢. .t the heaiing of the application for
custody ouv of which this appeal arises, counsel for the wife
mildly probed the basis of jurisdiction of the Florida Court
to grant a decree of divorce but left the matter very much up
in the air. Two children came of the union: Melanie born
October 1., 197 and Lveril-Mae born May 10, 1981.

Tn January 1985 the respondeni left the matrimonial
home at llevon Flace, Mandcville where he had lived with his

~

wife and daughters. Then in June 1965 he took the younger
child "Averil-Mae” then 4 years old to live with him, in
circumstances described by the appellani’s counsel as amounting

to kidnapping. There was nothing on the Records to substantiate
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this complaint. n agreement was signed between husband and
wife on July 1, 1985 in respect of custody of both children
and also related to "other matters"” not disclosed in evidence.
Under that agreement custody of Lveril-Mae was given to the
respondent. The appellant has repudiated that agreement on
the ground that although she had independent legal representa-
tion, she was induced to wmake the agreement under threats from
her husband that he would cease paying rent for the Nevon
Place home., .t that time she had no source of income other
than maintenance provided by her husband. Significantly, the
wife said she did not disclose to her attorney-at-law the
fact of the threats or their effect upon her although the
agreement was signed at a lawyer's office in the presence of
her attorney. In cross-examination the wife maintained that
it was her intention in July 1985 to pursue legal action for
custody notwithskanding the written agreement. Formal applica-
tion for custody was made in September 19387.

In that application the appellant alleged that:

(a) the child Averil-Mae was separated
from her sister to whom she was

closely attached;

(b) the father spent little time with
the child;

{c) the child was being deprived of

emotioral support and proper

maternal care.
»n affidavit in support gave some details. When the father
was away from howme, which wvas said to be from early morning
until late in the evening, Hwveril-Mae was left in the custody
of a paid domestic helper. Further, it was alleged that the
father's female companion would visit the home to the child's

knowledge and would scmetimes sleep in the same bed with

father and daughter. There was an allegation that the
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separation of the two girls caused "loneliness and depression"
but it was unclear from the affidavit, which child suffered the
loneliness and depression. From what appears in subsequent
responses of the mother it can be inferred tihat Melanie, in
respect of whom there are no legal proceedings, is the chilad
more affected by the separation. fHowever, the learned Resident
Magistrate proceeded on the basis that the child fveril-Mae

was emotionally disturbed.

Only the two principal parties gave evidence. The
husband said that he had re-married, that his new wife was at
home in the days while he was away at work, that he provided
adequate accommodation for iwveril-tae who attended Church and
was doing well at School and that there was a satisfactory
arrangement for access. Melanie would stop at his home on her
way fiom School on Wednesdays where the sisters could be
together and on Sundays he took iweril-tae to her mother's home
where she remained from 11.060 a.m. to 6.00 p.m. On none of
these facts was there disagreement but the mother said that
mwveril-Mae's hair was unkept and had fallen off considerably
and on one occasion she had to request the respondent to apply

a mild deodorant to the child's personal hygiene.

Two Social Enquiry Reports prepared by the Department

of Corrections were made available to the learned Resident
Magistrate. In the fiirst one dated .pril 2, 1907, under

"General Observation”, the Senior Probation iftercare Officer

for Manchester wrote:

"Both parents enjoy a similar standard
of living. Averil-Mae is taken to
spend each weekend at hexr mother's
home and she is also taken to spend
time, wheonever hexr father has to be
out of town or off the island.
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issessment

The foregoing information indicates
that the envirounments under scrutiny
are physically similar in nature, and
are both conducive to the proper
upbringing of the child. iIrrangements
have also been made so that the chila
is exposed to both situations. Thus,
should custody be granted to

Mrs. Bdwards, only the social and
emotional aspects will be altered."

st bestU this Report was non-committal. On January 7,

1848 the Frobation hftercare Officer presented a second Repori.

The respondent had re-warried and had a stable family siluation.

The appellant, however, complained that the respondent had

reduced iwveril-Mae's visits to her thus alienating the child from

her and that as Melanie had gone to a Secondury School entailing

longer hours at School and more home-work she saw less of her

sister.

Two siygnificant additional complaints were that:

(i} the elder child was becoming
emoi.ionally disturbed over the
"tug-of-war" and felt unloved
as she was not being fought
for; and

(ii) the elder child continued to
express her anxiety at wanting
her sister to live with hex.

The Officer mercly noted that the respondent said his family

was a closcly-knit one and that both his wife and daughter shared

a very close relationship.

When the matier came before this Court eighteen

months had passed since the last Social Enquiry Report. 1In

response Lo ithe Court's request for a recent evaluation of the

family situation, thc Probation iftercare Officer produced a

final Iteport dated July 19, 1980. At that time unveril-~Mae and

her sister Melanie were in Canada spending the summer holidays
4

with their father‘s relatives,
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The Keport showed that in the interview with
Mrs, Edwards all the earlier complaints were repeated and
in addition Mrs. Edwards was dissatisfied with the access
provisions which she described as haphazzard. The appellant
complained too that the child's personal hygiene was below
standard which indicated neglect on the part of the step-
mother. Mr. Edwards, on the other hand, dismissed all the
complaints as unsupportable and opined that the appellant's
real purpose in securing the custody of Averil-Mae was to
obtain added financial benefit.

"Eulalee" the demestic helper of the respondent and
his wife, gave a revealing picture of life at the home of the
respondent, She is reported as saying that when she started
working at the Edwards' home two years before, she did not
realise that fweril-Mae was not the present Mrs. Edwards'
daughter. This said Eulalee was due to the amicable relation-
ship which existed between Averil-Mae and her step-mother.
That relationship had remained wholesome.

I set out the July 1990 "Conclusion” of the Senior
Probation iiftercare Officer for Manchester. He said:

"The information received has indicated
that nine year old fwveril-Mae Edwards
is comfortable at her father's home.
It also appears that her moral,
religious and educational development
is proceeding at a very acceptable rate.
Whether moving her to live with her
mother will improve her general
sitvation, is an unknown quantity. Thus,
the possible implications of changing
the status quo will have to be considered
carefully, before the learned Couri makes
a decision with its collective wisdom."

The investigating Officer did not wish to seem to be
usurping the functions of the Court but the fair inference to

/

be drawn from the above "Conclusion" is that the welfare of the

child nveril-Mae is being adequately satisfied in her present
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home. The appellant, a Teacher, was confident that under her
personal supervision the School Grades of Iwveril-Mae could be
improved in line with that of Meclanie who had then placed first
in her Form. On inspection of lLveril-Mae's School Reports for
1988-89 and 1989-%0, it became clear that she is an "A" student
who has also placed first in her Form and in addition excels in
music above her older sister. Notwithstanding that the girls
live in separate homes, ' Mr. Edwards' opinion of their
relationship is that they were "inseparable."

‘It was a difficult decision which faced the learned
Resident Magistrate. Prima facie, both parents were devoted to
both children and behaved as ideal parents in every respect.
There was no appreciable difference in the standard of living
of either parent, or of the socialization of the children in the
separate homes. The family unit had brcken down irretrievably
and in the early days of the disruption the husband and wife
had entered into a written agreement for the custody of the
children. There was no insistence then on the part of the
appellant that the younger female child should live with and be
cared for by her. Then she had her own independent legal
representation and yet she did not seek her attorney's assistance
to counteract the alleged threats made by her husband.

It would seem to be self-cvident that a young female
child should be reared by her mother if that can be accomplished
without harm to the child. iind of course if all the siblings
could live under the same roof and share the same degree of
discipline as well as care this would enure to a healthy and
cohesive family. Romilly M.R. spoke of the preferred role of*

mothers in austin v. Austin (1865) 55 E.R. 634 at 637:,
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"No thing, and no person, and no
combination of them can in my
opinion, with regard to a child
of tender years, supply the
place of a mother, and the
welfare of a child is so intimately
connected with its being under the
care of the mother, that no extent
of kindness on the part of any other
person can supply that place."

The preferred role of the mother enunciated by
Ronnilly M.R. is not a rule of law but rather a rule of common-

sense. This was exemplified in the case of Re K. (Minors)

[1977]) 1 4ll E.R. 647. There the mother of a boy aged 4

years and a girl aged 1 year began to commit adultery to the
great distress of her husband an Anglican Clergyman who refused
on religious grounds to divorce her. The adulterous wife
remained in the matrimonial home for the sake of the children
but the extremely ugly scenes between husband and wife began

to affect the son. The wife who wished to desert the
matrimonial home to live with her lover, sought a custody order
from the Court. The huskand countered by causing the children
to be made wards of court and applied to the Court for an order
that the care and control of the children be committed to him.
The trial judge while ordering that the children remain wards
of court during their minorities, granted care and custody of
the children to the mother on the ground that she was the
natural guardian and protector of very young children. On the
justice of the case the judge was inclined towards the father
but having regard to the ages of the children gave a preference
to the mother. His decision was upheld on appeal. 1In the
course of his concurring judgment Sir John Pennycuick said at

page: 647:
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"Having taken this and all other

relevant factors into account the
judge, in his most careful and
thoughtful judgment, reached the
conclusion that the welfare of these
children requires that they should
be in the charge of their mother
who, not as a matter of law but in
the ordinary course of nature, is
the right person to have charge of
young children."

The Australian Courts are not quite as tender towards

mothers of very young children. In Raby v. Raby [1976] 12 A.L.R.

669 the Court held that the suggested preferred role of the

mother was not a principle, a presumption, a preference or even

a ncrm, but it is a factor to be taken into account where

relevant. As the lLustralian Court said in Gronow v. Gronow

29 A.L.R. 129 per Mason and Wilson JJ.:

"In discharging this responsibility the
Family Court will give weight to the
mother factor with other features of
the particular case. The precise weight
to be given to that factor will
necessarily depend on the particular
circumstances. The structure of the
family, the respective roles of the
parties within the family relationship,

the personality of the parents and of
the child."

In the instant case, the mother had surrendered the
cﬁstody of the young girl Averil-Mae to the father as evidenced
by the written agreement of July 1987. The mother factor would
shrink in importance during the intervening two years and this
passage of time would impact upon the trial judge.

Leighton Jackson in his Book "The Law Relating to
Children in Jamaica" [1984] at page 70 refers to the effect of
change of environment upon the welfare of the child. He says:

"This forms an extremely important
consideration in the deliberations

of the Courts today, and in /
competition with an unimpeachable

parent, this consideration usually

sways the balance in favour of the

person who already has custody of
the child."
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The probable effect of a change of environment upon the child
wes a consideration very much in the minds of the Probation

Aftercare Officer and of the Court below and it would appear

was indeed a determining factor.

The relationship between an appellate tribunal and
a trial judge who has a powerlto exercise a discretion in
custody matters was considered by the House of Lords in G. v. G.
{1985] 2 All E.R. 225 at 227. Lord Fraser of Tullybelton

summarised the appellant's argument and gave his opinion thereon

in the following passage:

"[Her contentions] fall into two parts.

The first is that when an appellate
court is exercising its jurisdiction
in cases concernad with children, in
which the welfare of the children has
been declared by Parliament to be the
first and paramount consideration ...
sevcss special rules apply. Second,
it was said that in such cases the
only proper way in which an appellate
court can assess whether the judge of
first instance has exercised his
jurisdiction correctly is to carry

out the same balancing exercise between
the various factors in favour of and
against each party as the judge at
first instance had done, and if it
reaches a different conclusion from
him as to what is in the best interest
of the child it must allow the appeal.
The argument which I have thus crudely
summarised was of course expanded and
elaborated, and was very persuasively
presented, but I am of opinion that it
is unsound. I entirely reject the
contention that appeals in custody
cases, or in other cases concerning the
welfare of children, are subject to
special rules of their own. The
jurisdiction in such cases is one of
great difficulty, as every judge who
has to exercise it must be aware. The
main reason is that in most of these
cases there is no right answer. All
practicable answers arc to some extent
unsatisfactory and therefore to some
extent wrong, and the best that can be
done is to find an answer that is
reasonably satisfactory. It is
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"comparatively seldom that the Court
of I.ppeal; even if it would itself
have preferred a different answver,
can say that the judge's decision
was wrong, and unless it can say

so it will leave his decision
undisturbed."

His Hon. Mr. Sang recognized that the crucial point for
his determination was whether the welfare of the child Averil-Mae
necessitated her being removed from her father. He understood,
against the weight of the evidence, that Nveril-Mae was emotionally
disturbed, but did not attribute this to the separation from her
mother and sister and her being resident with her father,
step-mother and step-sisters. He clearly did not accept the
appellant's evidence on this issue. The learned Resident
Magistrate obviously considered the weight to be given to the
"mother factor" but he balanced this against the environmental
dislocation and concluded that the welfare of the child did not
require him to "pluck" her from the settled home of her father.
In my view this was one of the practicable solutions to which the
Resident Magistrate could legitimately arrive on the evidence and
applying the principle in G. v. G. (supra), it would be wrong for
this Court which neither saw nor heard the parties to come to an
opposite conclusion.

For these¢ reasons I was of the opinion that the appeal
should be dismissed. However, the appellant is entitled to very
generous rights of access. &s there was no agreement between the
parties as to the terms of access in the light of the order of
the Court for custody in the father, the Court declined to make
a detailed access order. To enable the Court to retain

supervision over access, liberty to apply was granted.
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GORDON J.A. (AG.)

I have read the judgment of Rowe P and 1 agree with
the reasons given and conclusion arrived at. One factor that
cannot be overlooked is that Averil-Mae has developed emotional
attachment to her two sisters born of her father and step-
mother. These children, both girls, are under three years old
and were born in the home while Averil-Mae lived there. The
trauma of a separation from this attachment cannot be estimated
and undoubtedly the learned Resident Magistrate considered

that the welfare of Averil-Mae is best served by maintaining

the status quo.
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che mocher 1s chat s agonized and prevailed on hrua, she
pleaced with hum to retuin vhe cliild but he refused. The
chilu vas acviached to her «nua her natural mocher feeling
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for tne matrinon:al hieme, then $9%64¢ per uwonth, i she dia
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arceailstied ane concerned about: Lhe physicel cave of the

chile and hoes enocional support and fileo an applicacion
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for cusitoay in the Resident Magistrate's Court. Manchester.
I note that both parents gave evidence that a prior applicat.
came betore the Court in 1%¢G6. This fact is supported by
the .nclusion, in the record, of a Welfare Report dated
hpril 2, 1967, prepared at the request of His Honour #Mr. Sang
with title "re child Averil-Mae - 5 yrs. old". 'The outcome
of that application is nct known but an application for
custody unuer the Children (Guardianship and Custody) Act
was filed in September 1837. Between the application of
L9386 and the completion of the hearing of this application,
iir. gdvards (hereinafter callea the father) had divorced
lrg. Edwards (hereinafter called che mother), had re-married
and commenced a new family consisting of himself, a wife
and two béby girls, now ranging from ages one to two years.
The applicaticn for custody was heard before
Hi¢ Honour lkr. L. V. Sanc between lay 5, 19848 and
December 14, 1989, when it was refused with reasonable access
to the mother.
On the 26th March, 1990, we heard an appeal against
the Resident Magistrace's decision anc by a majority it
was dismissed witch the guesticn of access reserved with
likerty o the parties to return to the Court if there was
no agrecemenc. 1 have the misfortune here to differ in opinion
from both my brechien as well as from the learned Resident
hagistrate ana will, therefore, endecavoui tc state my own
viuew of the natter as fully as possible.
"“he mocher's complaint, as hex affidavit in support
cshows . is as followe:
“3. That 1 believ2 that the facher of
che child who is JEFFERY A. EDUARDS is
not: a fict and proper person to

. exercise care and control of the child
for the tollowing reasons:-
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* (a) 7The child's dumestic needs
are providea for by a paid
donestic Helper with whom
the child is alone when
the father is away.

(b) "7The father lecavéds his house
eaxly in the norning and
returns late in the evening
and conseqguently spends
insufficient time with the
child to give her proper
guidance and parental
support.

(c) The child is aware of the
presence of the father's
vigiting temale companion
who sometimes sleepeg at
the house, a situation
which is not conducive to a
pruper upbringing of a
female child.

(d) “he childa is separated
from hexr older sister,
Melanie, to whom she is
closely attached which
causes her lonelinccs and
depression which could
adverdely infiuence her
upbringing.

4. That I believe Y am in a better
pesition to take care of the child
and the arrangements 1 have made for
the child are as followo:-

(a) "Yhe child will réside at ny
three-bedroom two-bathroom
house wich her sister,
myself and wy cousin,

(b} lHer domestic needs will be
supervised by myself as I
have ample time to spend
with my two daughters,

(c) That the child will be
schooled, will attend
Church regularly and wilil
have ample aiirangements
for recreation ana play
under the supervision of
nyself."”

In her evidence, she said that she now lived alone with
Melanie. Averil lived with her and che family from birth
until June 198Y%, and was very attached to her. She now

cecaches at Manchester High School, a gradudate teacher carning

!
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$1,200 pe:’ month and both riclanie and herself ride to
schecol with a friend and return by taxi. Her hours are
¢:00 a.m, to 2:40 p.m. ~ when she goes dircctly home, leaving
enough tine for hexr childrern. lHelanie is doiny very well
at school and attends West 1ndies College Church (Adventist)
wich hexr. When the father lived at hcome he maintaineud them
at a fairlyyood level. His work pattcern was to leave at
7:30 a.m. and recturn sometime after 7:00 p.m. and on
occasions would go out again. He conducted his practice
in Sanca Cruz in St. Elizabeth, May Pen in Clarendcn and
had & forty-six acre farm in 8t. Elizabeth, some 8eventeen
niles from Santa Cruz. Aftex he left home he had a visiting
girlfriend.

hveril, she said, was very attachea to her mother,
2nd to M2lanie with whom she enjoycd a closc and amicable
relationship. When the child first left home she would
see her. The child was very emotionally disturbed because
she was away froim hcme, her physical appearance was
detericrating, she often expressed her desire to come back
to her sister. The tacher had taken her to his heme in
Hampton Court where she, the nother, had visited and found
Averil unsupervised and left in the care cf helpers, of
which there had been changes (five in all). 7The child
expressed that she was very upset with how she was treated,
viith her father's relationship with big girltriend, and
colmplained that she would get awake from her sleep and finu
the girlfr end sleeping between nerself and her dad. She
askea her mother to pray that her father would bring her
home. Since leaving home, Averil's hair, also, has begen
falling out and was unkempt and on ar occasion she had to
write the faciher asking him to apply a mild decdorant

to her as she detected body odour on Averil which was
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unsatisfactery. “he child had now grown and gained weight
&nd her scvanaard of living is no less and no more than before

Her proposals for Averil are to send her to the
same school and Church that she now attends ana she would
be taken to school and transported home by one cf the
teachers. She would request maintenance for the child and
would have no reservation in granting access to the father.

At the time of giving evidence, the mother resided
at the matrimonial houme but a further Welfare Report states
that since then she had removed to another rented modern
three~bedroonm house in the suburbs of flanaeville with modern
facilities including hot water. Yach boedroom being properly
furnished and Averil-liae would have a room of her own.
Proposalé then for the child's accomnmodation, educational
and spiritual welfare are adequate.

1The father said that while at the wnatrimonial
heme he left home at 7:00 to 7:30 a.m. and after leaving
work at 2:00 p.m. he would spend an hour or two at the farm
but since he left he could not recall any situation causing
him to return home after 7:00 p.m. - "it would be unusual”,
de was, however, hazy and could not recall if, in the two
years prioi to remarriage, when he livec alone, he came
home aftec 7:00 p.m, He admitted that he did have u girl
friend who visited him but she was not the girl to whon
he ot married and that during the period he had had five
difcexent helpe.s.

Averil, he conuinued, was doing very well at
school and her repert, which was shown to the Welfare
Officer, attestecd to that, A helper takes Averil to and
trom school in & taxi and she attends Church each week.
s5he "teiutesAwell" to his new Qife, who gstays at home, he

said, and she is attached to her baby half-sister, with
' )
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vhom she shares a room and there is;, also, a vacant room.
she is in excellent health, happy anw attached to him since
barcth., Averil sees Melanie and her mother on Sundays and
again on YHedresdays when Melanie, on her way from school,
stops at his house: He said that Melanie accompanied them
to Canada for his wedding and he thinks that what he is
doing for Averil is the best for her. There followed a
bit cf crosc-examination from which it emerged that, in
giving his attorney-at-law instructions to file proceedings
(which proceedings wvere discontinued). he gave false
information chat (a) Averil-Mae was rxesiding in the United
states of Awerica (b) that he was resident in Florida for
more than six (6) months prior to the filing of the Petition.
At first he said he could not recall signing any such
document put when confronted with the document he admitted it.
The learned Resident Magistrate, after quoting
beccion 7(1) =2nd Section 18 of the Act and listing the
"thrust" of the mother's arguments and the "oppcsition”

ot the father, stated:

“fhe crucial issue hercin is whether
the vielfare of the child necessitated
her being removed from the father.
The Petitioner did not adduce any
evidence to show that the . espondent
or his new wife vere not fit persons
to have care ana control of Averaxl.
Ho independent evidence has been
adcduced in support oi Petitionen's
application to show that the
emotional disturbance ot Averil wus
as a result of living with the

father and his new wife or separation
from her sisterx,

1 £ing that the evidence given by the
petiticner in support of her appli-
cation uoes not compel me, bearing in
mind the welfare of the cbhila, as
being the first and paramount
considervation to pluck the child
from the settled home of the father."
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Counsel for the appellant sought and was granted
leave co argue two supplemehtal grounds of appeal but
Ground 1 was abandoned as it was evidentially incoriect.
Ground 2 was: That the learhed Resident Magistrate erred
in his application of the principle that the welfare of
the child is of the first and paramount consideration in
that his application of that principle to the facts of
thie case was toc narrow.

He argued that, in considering the welfare of
the child, the Resident Magist-ate did not consider the
conduct of the father, that, as the child developed and
advanced, certain tactors would be better resolved if she
were living with her natural mother and that it would be
in her besé interest if she was recvurned to her natural
mocher and sistcr,

In veply, Counsel for the respondent argued that,
aycept for the physical location, nothing else in the child's
lite would be changeu and, thouylh it is accepted that a
natural mother should nave access to her girl child, where
such a child has been with a father for eight years (sic)
(5 ~ 90) actually five years) the status quo should be
recained,

The kesident Magistrate had bexore him tweo
lielfare Reports ficom the Provation Orficer, one submitted
prior to the mariiage of the father and one after the
marriage datec January L9%88. 7Two full years elapsed kefore
the mattecr come before the Court of Appeal and on the Order
of this Court we had before us an up-to-date report dated
July 1990. wWothing seemg to have changed materially sind%
che hearing, Unfortunately, in none of these reports does
it appecar that Averil's step-mothcy was interviewed and

neither uid she give evidence at the hcaring. Her thoughts
)
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on her respcnsibilities as a parent-substitute are abgsent
ana unknown. This, in my view, is very very unfortunate.
The last report speaks of a brief interview with the domestic
helper, who said thac the relationship existing between
the child ana step-mother was wholesome and amicable and
cthat when she started working two years before she aid not
realise that Averil was not the step-mother's daughter.

1he view expressed by the Welfare Officer was
that he felt that the moral, religious and educational aspects

of the child'u life were equal in respect of mother and

father.

This matter came before the Court under the
Children (Guardianship anu Custody) Act. Section 18 of
the Act sets out the principles on which custody etc. of

children ave to be decided. I quote:

“18. Where in any proceeding before
any Court the custody or upbringing
of a child or the administration of
any property belonginyg to or held on
trust for a child, or the application
of the income therecf, is in
question, the Couri in deciding that
question, shall regard the welfare
of the child as the first and
paramount congideration, and shall
nct take into consideration whetherx
from any other point of view the
claim of the fathey, or any rignt

at commen law possessed by the
father, in respect of such custody,
upbringing, adminictration or
application is superior (o0 that of
the mother, cr the claim of the
mecher is superior to that of the
tathe:rn "

This secticn is similar to the United Zingdom legislation -
Section | of the Gua-dianship of infants Act.

IinJ v, C (1%69) 1 All E.R., 788 at page 62U,
Lord licDermoct, in considering the construction of this
section and in-particular referring to the scope and meaning

of the words "shall regard the welfare of the infant ("chila®



...20..
above) as the first and paramount consideration®, said:

"Readino these words in their
ordinary significance, and
relating them to the various
classes of proceedings which the
section has  already mentioned,

it seems to me that they must

mean more than that the child's
welfare is to be treated as the
top item in a list of items
relevant to the matter in question.
). think they connote a process
whereby. when all the relevant
facts, relationships, claims and
wishes of paréents, risks,

choices and other circumstances
are taken into account and weighed,
the course to be followed will be
that which is most in the interest
of the child'sz welfare as that
term has now to be uvnderstcod.”

It is these clearly defined principles that the Courts have
always followed in these cases.

The Resident Magistrate achieves this by exercising
his/her discietion and this Court is not at liberty to
substitute its own exercise ol discretion for the discretion
already exercised by the Judge, except in certain

circumstances. Sir Joscelyn Simon, P. in B (B) vs. B (M)

{1969) 1 All E.R. 901, guoting from Viscount Simon L.C.'s

speech in Blunt vs. Blunt (1943) 2 All B.R. 76, articulated

what should be the proper attitude of the Court in reversing
such an Crder. In summary, he said it can be revercsed
(1) if the Court acted under a mis-appreliension of fact in
that it either gave weight to irrelevant or unproved matters
that are relevant., Also, (2) if this Court reaches the
clear conclusion that théré has been a wrongful exercise of
discretion in that no weight has been given to relevant
consideracions in considering the “best interest" of
the child.

In this case, I am firmly of the view that the

learncd Resident Magistrate failed to take intc account
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relevant macters which he ought to have taken iunco account
and has fuiled to give weigyht to mattere relevant to the

"hest interest” of the child.

The words of Stamp, L.J. in Re K {(Minors)

(1977) 1 All E.R. 647 at page 649, are worthy of note and

Y cite them:

“It is that although one may of
course be dasgisted by the wisdom
of remarks made in earlier cases,
the circumstances in infant cases
ana the personalities of the
parties concerthed being
infinitely variable, the
conclusions of the court as to

the course which should be followed
in one casc are of little

assistance in guiding one to the

course which ought to be followed
in another vase."

fach case ‘brings its own problems in arriving.at "best
intevest” and, in this case, apart from the normal problens
of (1) accoimoaation (2) education (3) spirituzl needs and
econoniic situation (4) the effect of a change of environment
in removing the child. one has to consider the matter of
(5) a parent-substitute (%) separating young children of
the same parcents (7) assessment of future parental behaviour
as tc character, behaviéﬁrﬁtability (8) child's wishes.
There is a duty on a Judge tohave regard to all the circum-
stances that cie relevant in each case ana give effecct and
weic¢ht to them.

A finding that there was no evidence in support
to show that ihe cmotional disturbance of Averil was as

a rcesult of living with the father and his new wife or

separation from-het sister, was incorrect.

There was no allegation by the mother that her,
emotional disturbance was caused frem living with the father
and his new wife. The evidence from the transcript, with

respect vo this, was in thils contezt:
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"Have seen Averil since she was

taken away. At first she was

emocicnally cdisturbed having

been away from home. She has

often said she wants to be

back with her sister .... She

18 saddened over the separation

from me her mother.*
Clearly, in the context of the evidence, the inference is
that the emctional disturbance comes from leaving her home
where her mother and sister live. There is no independent
eviderice as to the effect of scparation from her sister
but, in a situation where a mother's access to her young
child is reduced to once per week on a Sunday from 11:00 a.m.
to 6:00 p.m., there could hardly be need for any supportiing
evidence as to ewmotions. The chances are that there being
a long period¢ in between visitse the situation could be
emotional; anc since it is a short visit it would be intimate,
cach making the most of the time at their disposal. The
absence c¢f independent evidence ought not to weigh egainst
the dppellant. A witness, though helpful, is not necessary.

“he Judge must put what weight he thinks fit on such evidence

as ne has. In Re F (an infant) (1969) 2 All E.R. 766,

liegarry, J., in dealing with a similar application, said:

"There is a limit to the extent
te which the Courc can fairly
be expected to expound the
precess which leads to a
conczlueion, not the lecast in
the weiching of imponderables.
in matters of discrerion it
may at time be impossible to
do much more than ensure that
the judicial mind is brought
to hear, with a proper

~ emphasis, on all thac is
relevant o the exclusion of
all that is irrelevant.”

it is not, therefore, sufficient to say that there is nor
suppcrting evidence and dismiss it out of hand. Rather,

such evidence must be approached with & judicial mind.
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I come now to the examination of relevant mattexs
2c which; in my view, no effect or weight was given,
Education

The Welfare Cfficer was satiecfied that accommodation,
spiritual and educaticnal needs were egual in both households
though the mother; beiny a teacher, as years go on and the school
work becomes more difficult, would be better able to assist
the chila and would certainly have more time and be nore
available than the father, who farms after working hours
and sometimes conries in late. 7he educationzl ability of
the step-mother is not known and it cannot be assumed that
she can or will help. So ecucation should not be regarded

as equal in the households. The mother's home has an

advantage.

Economic situation

The father is undoubtedly in a much better position
to tend to all cf Averil's material nceds as he earns more
than four times the mother's earning and has so far been able
to senu the child on trips abroad. It is accepted, however,
that the welfare of the child is not measured by money nor
ny phyeical comfort. A ciild can be contented and happy
in a rich home as in a poor home. 1t is the love, care

and emotional support that count and are necessary in the

child's best interest. There is nothing to indicate that
her material nezds - sans luxuries - could not be adequately
met by the mother.

Parent--substitute

rhis is of the ucmost importance but was not
considered. Averil has alreaay been exposed to seven (7Y
wother-gubstitutes, five helpers, a girlfriend and a step-
nother, cach n6 doubt with varying influences. 1t is a

common Jamaican rituation in middle class families that
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helpers attend to chiluren while mothers go out to work.
put at the end of the day mother comes home and is welcomed
as mother. There is mother's help, but no mother-substitute
in these circumstances. The demands of a girl child on
a nother-substitute will always be heavy, the female having
been created not like the male. 'This present mother-
substitute ies now the proud owner of two young children who
need her constant attention. Aas Averil grows older and goes
through the delicate and difficult stages of teenage,
adolescence, puberty, will the mother-substitute be able to
cope with, make the time for or be willing to attend to
the n-ceds and give the emotional support that Averil will
undoubtedly require? We have not had the benefit of her
thoughcs 8o the matter has to be viewed in a practical way.
A mother is the person with whom a girl child, as che grows

up, cuddles up with in bed, expresses her thoughts, fcelings

and problems ana receives in return assurance, advice, kisses,

hugs e¢nd love which helps to make lier into a loving healthy
child. #iveril knows she has a mother~substitute, will she
feel free to do this, will the mother-substitute, already
over-gstretched with two young ones (and the numbers may
increase), have enough time or even care in accommodating
her along with her job of making a new home with 2 husband?
What has she to say? Does sh2 accept her as a child of

ner husbanéd in ovder to maintain a peaceful married life

or coes she accept her with the love and tenderness as ohe
of her own children? All these very relevant and vital
gquescions are left unaddresscd and unanswered. Will Averil
in the future, through jealousy or otherwise, become
resencful of this new family causing a tremendous str;in
on hey? These are the imponderables that must be weighed.

In this case, is it in the best inhterest to expose
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Averil-Mae to such a risk of deprivation and strain, now
and in the future, when her own natural mother is available,
has the time (at home 3:00 p.m.) and all the love and the

emotional support the child needs? I think not.

Mother, in her evidence, pointed tc lapses discovered

in the child's physical care - unkempt hair, body odour,
deterioration in the child's hygiene, all inferring that
Averil was not receiving the attention that a girl child

of that age requires help with, and, also, should now commence
to be taught to do. Father may well care for Averil but
apart from supplying all her material needs he is no'
substitute foir a mother in thesec circunstances and commnon
gense dictates that, of the restricted time he has at his
disposal after work, priority attention would be given during
that time to building his new family which-he has started.

In these circumstances, the general rule that a girl should
be with her mother should be applied.

lijother's rights

A natural mother has consistently been considered

to be the bestu person to rear her children. In Re K (Minors)

(supra), it was held that whether or not a parent was
unimpeachable, if the interests of the child rcguired that
cusitocy should be awarded to one parent the Court had to
yield to che child's interest. In this case, the wife of
a Parish FPriest, who refused to divorce her, left him and
vas living with her lover in an adultcerous situation. At
the hearing for custody of the children it was held that,
not withstanding he;‘a&ultery, in all the circumstances
she was considered, in the inicrest of the children, the N
person to have custody. ,

An adulteruous woman is certainly regarded as
an unfit person but so strong is the recognition of the

importance of the mother's care that she was not prevented

J
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girls who had lived happily together for four years before
they were torn apart. The girls now enjoy only limited
access to each other, I would regard it as a sensible
principle that children of the same parents, not born far

apart, should not be separated but remain together with

one or the other parent unless their separation is unavoidable.

Sisters, moresc than brothers, usually develop a special
relation when grown together and should be given every
chance to do so. Particularly between ages nine to nineteen,
they need each other for support, direction and companionship.
They need to play and laugh together, share secrets, sort
out their pre-~tecen adcolescent and teenage difficulties with
the help of each other and, in the case of girls, assist
each other auring that very d.fiicult period of puberty.
"his should not be denied them when it is available. The
best interest for Averil would be well served being with
her sister, Melanie, and because the father has not sought
custody cf Melanie, Averil’'s correct place ought to be with
her mother where Melanie is,

This seems natural and the Courts have leaned to

this view. Stamp, J. (as he then was) in Re P (infant)

(19%7) 2 All BE.R. 229, in approving a custody order where the
partiec had come to terms and agreed that the boy should
be with his father and the girl with her mother, said:

"No Covrt can view with the least

composure the separation cof two

little children but again the

case has features suggesting that

this is the least bad course to

adopt."”

!

My own interpretation of these remarks is that, unless there
zre very compelling circumstances, sisters and brothers ought
not to be separsied, I, respectfully, acree with this

observation ag tc the approach which was never consiaered
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in this case. There wvere no compelling circumstances found
or accepted by the Resident Magistrate. In fact, he accepted
that, on the whole, all things were equal. Although this

was the report of the Welfare Officer, this report is

primarily a guide.

As to assessment bf future parental behaviour,

everytcthing points to stabilicy in the mother's life.
Unfortunately, father, in my view, appears to be someonec

who is prone to changing position or course at any time,
judging from his change of partners from wife, to a girlfriend,
then to marriage to another woman. Finally, if Averil's
complainc is correct, to have a woman sleeping in the same
bed with his young child at a time when he was not yet
divorced from her mother shows that he pays no prcper
attention to morals in exposing a child to such behaviour.
Someone who seeks the custody of a girl child of professional
pairents must be prepared to tcach by example and these points
should weigh heavily against him. They were relevant

matters, in my view, which were not taken into account.

Upheaval in the child's life, which may be caused
by removing her from one home to ancther, is an important
consideration in custody macters. However, in this case,
Averil would be returning to the bosom of her own natural
mother and her sister, with whom she lived for four and
one half yeavs, a mother and sister whom she would see at
cimes. She is also well acquainted with the surroundings.
Mother says that to return home is a wish Averil had
expressed, a wish not considered by the Court. A loving
parent and sister and a warm welcome which mother and
sister are prepared to give would relieve any difficulty
in adjustment. in addition, mother has said that she would

have "no reservation" as to access - a clear indication’
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that she would be very generous in this area. I foresee
no difficulty on this aspect.

Iin my view, Averil's future prospects cf development
to womanhood are by far better and safer if she were returned
to her natural mother. 1In dealing with the welfare of a
child, one is required to look not only on the immediate
fugfure but also on the whole of the child's developnent
through the years of her minority. 1f this is done, in
this case, one must conclude that the benefits to be derived,
if one acceeded to the mother's application, would
considerazbly outweigh the substantial risks that are inherent
in maintaining the status quo.

' It is for these reasons that I concluded that

the appeal should be 2llowed and custody granted.
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from gaining cuscody of her children, notwithstanding the

fact that she was impeachable.

In support of this point, I quote the remarks

of Megarry, J. in Re F (supra):

"Apart from the tharacters of the
individuals concerned, there is a
further practical consideration
recognised in many caces includinhg
Re L (infants) (1962) 3 All E.R.
and H v. H & C (1969) 1 All E.R.
262 that as a general rule it is
better for small childrer and
@specially little girls to be
brought up by their mother, and
this, of course, is a consider-
ation of great importance."
[Emphasis supplied]

He went on to recognise that the demands of a‘child on a
mother-substitute are heavier than on a father-substitute,
that everyone should be concerned and aware of the importance
of the child's links and of her own parents and the need

to avoid any sort of replacement of them with others. He
found, in the circumstances of that case, that, as between
the father and mother, ﬁhé mother had the greater advantage
and vent on to further remark that when it comes to parent-
substitﬁte the mother had an advantage.

i respectfully adopt all these remarks as I
find them applicakble in every respect to this case. To
separate a child from her natural mother -~ a good mother,

a stable mother, a blameless mother - there ought to be
very compelling reasons., The Resident layistrate pointed
to no such reason, ana in determining "the best interest"
of the child, none of these relevant matters, which weighed
heavily on the side of the mother's application, was

considered.

Separation of children

Another relevant factor which was nhot taken into

account concerns che separation of the children - two little



