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VRIGHT, J.A.:

The point at issue in vihis appeal is whether the respondents
zhould be allowed cto amend their defence to the plaintiff’s claim in
negligence so as to plead by way of estoppel the judgment in a former
case to which the plaintiff was not a parcty. iy first reaction to
such a proposition s that it seems inconceivable that justice would
either condone or sanction chasing a supplicant from the judgment seat
by merely waving in that person's faca, as it were, a judgment the
!Qéult of proceedings in which the supplicant played absolutely no
pért. Ubvicusly as a stranger to that judgment, this person can reap
no fruit thercirom sc why should such a judgment be allowed to stand
in the way of such a person seekin¢ the judgment which the justice
of his case merits?

Erising out of an accident on September 20, 1979%, between
2 rnotor van numo=2r BPEYZ2, in which the plaintiff/appellant was a

passenger, and a Tanker number BL252, owned by the first defendanty
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respondent and draven by the second defendant/respondent; the plain-
Liff/appellant sustained injuries in respoect of which she filed a writ
on April 2Z, 1940, alleging negligence against both defendant/respond-
ents. Paragraph « of the defence allegzss as follows:

"The Pefendants say that the said collision

was caused wholly or in part by the negli-

gence of Mr. Louls Chivas the driver of

metor van LP 192 {owned by albert Ldwaras)

in which the Plaintiff was a passenger ana

for which collision alberi Xdwaras and

Louis Chivas are liable.”

.t 15 pertinenf. o observe that Louis Chivas has died and that what

18 pleaded is that he was *wholly or in part® cto blame for the zZcelli-

sion, On becemuer 2, LYu7, Theonalds, J. grantcd the defendants/

vesponacents leave te amnend their defence te aad the following:

“4.,{a) The Defenaants further say in ans-
wer to the rlaintiffi’s claim herein
that as a consequence of the said
collision which 1s the subject
matter of this action, the First
Defendanc commenced an action
against the Third Parties 1in the
Supreme Court of Judicature of
Jamaica on the 13th day of wmarch,
1980 in Suit No. C.L. A-UZ0 of
1560, 4vwhe Thiru Parties entered
sppearance and defendoc the action
on the grounds pleaded in the
statement of Claim, so that the
issues by the pleadings in that
cause was the same or substantially
the same as the issues in this
action.

4.{k} ¢n the 30th day of hovember, 1984,
the Honourable rirx. Justice Qrr
heering all che evidenca at the
trial of the afore-said action
foura that the Thixd Parties were
wholly tc¢ blamwe for the said colli-
sion &nc $o0 pronounced Juagment in
favour of tne First Deiendant.

This said Juagmentv s$till remains in
full force.

4,{c) in the premises. thr said Juagment
is velevant to the issue of negli-
gence and the Defendants intend to
rely therecn in this action and say
that the rlaintiff is now estocpped
from maintaining her claim against
the Detencants."

1t is this decision wnich cave birth tc this appeal. The grounds

of which are as follows:
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L. The learned Judge erred in granting
the Defendants/Respondencs leave to
amend their defence and to stay
proceedings as the dete.mination of
tihe issue in the vuic C,L.A, 0Zu of
1580 has no bearing on Lhe issue 1in
the present case. The Plainciff/
Appellant in the present case was

at no time a party in the suit C.L.A.
VZu of 15Uu.

Z. The learned wrial Judge exred in

refusing to award costs to the Plain-

tiff/Appellant herein as the

befenaants/Respondents had had

sufficienc tine befcrehanc to have

applicd for the amendment which they

sought on the «nd December, 1987.°

For the plaintiff/appellant, kr. iiundell emphasized that she

was nolL even a witness in the previous pioceedings nor was she privy
tc a party ina those proceedings. Said he, the Third Party Proceedings
issued against Albert Edwards (husband of Gloria Edwards, Louis Chivas
ana Thomas Thompson) have not been served against any of those parties.
S0 in effect there are no Thira Party Proceedings being actively
pursued. <Lt was his submission that in order that estoppel by way
of res Jjudicata may operate it must be shown that ihe same issues were
adjucicated between the same parties. That not being so the plaintiff/
appellant 1is ertitled to have an adjudication of her case. Reliance

was placed on Marginson v. Blackburn Borough Council (1539%) 2 K.B. 426;

Johnson v. Cartledge and others (1%3:%) 3 K.B.D. ©54; Townsend v. Bishop

(1535) 1 All E.R. 805; Randolph v. Tuck (1%62} 1 ¢.B. 175. The amend-

ment, ne contended, should not have been allowcd because it cannot
assist the trial juage and woula only be & nuisance and of prejudicial
value, Moreover, saia he, the plaintiff/azppellant is unfettered in
hexr capacity to sue as a feme sole.

For his part, Mr. Scharschnidt submitted tnat new thinking
has shifted tne emphasis from the pacties Lo the issue involved. This
is haw he puts it:

o

"where an issue has been licigatea and
decided a Court will not alloew the
same lssue to be raised by different
pairtics where Lthat issue ariscs out
of identical facts and dependent on
icdentical evidence.”

He cited in support of this propos.tion HKorth West Water Ltd. v.
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Binnie & Partners (a firm) (13560) 2 A1l ¥.K. 5¢47. He also contended

tnat kMr., Mundell cannot rely on the cases cited by him because none
of the plaintiffs in thosc cases acopted the course pursued by the
plaincitf/appellant which he said is to igncre the defendant already
fcund liable and sue the cnes who were absclved of negligence in the
first action., Lf tha. was his strongest point then the decision
would pe easy becausc his contention is clearly not correct, The

truth is that the Writ in the i1nstant case was filed on April 22,

1980, whereas the juagment on which it ig sought to rely was not
seliverec uncil povember 3U, 19¢4, i.e. over four years after the
Writ was filed during which time the plaintiff/appellant‘s case could
well have been decidod,

The principle reliea cn by Mr, lundell is set out in & Hals.
Vel, 16 paracraph 152¢ under the hecading "Estoppel and res judicata®
and is distilled irom sevecal cases speanning the nineteench and
twentieth centuries for the most parct. +Yhe paragraph reads:

“The most usual manner in which guestions

oi eswoppel have arisen on judguents intex
partes has been where the defendant in an
action raised a defence of ros judicata,
which he could do where former proceedings
for the same cause of action by the same
plaintiff had resulted in the defendant's
favour, by pleading the former judgment by
way of estoppel. In ordexr to support that
defence i1t was necessarcy te sihow that the
subjecit matter Ln dispute was the same
tnamcly that everything that was in contre-
versy Ln the second suit as the foundation
of the cliaim for relief was alsc in contro-
versy or open to contreversy in the first
suit), that it came .n question before a
court of competent jurisdizsiion, and that
the result was conclusive so as to bind
every other court.”

It is patent that ihe principle is found«d upon litigation between
the same pacrties which isnot whav we are dealing with in the
instant case,

The facts in Marginson v. Blackburn Borough Council (supra)

which, as in the instant case, was concerned with the preliminary
guestion of law, are set out in the headnote as follows:

"4 collision took place between a motor-
omnibus belonging to a municipal corpo-
ration and a motor-car beloncing to M.
in which he was being driven by his wife,
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“as a result of which she was killed and

he was injured and the motor-omnibus ian
inte and damagyed cwo housces. The owners
of the houses; alleging thnat the dawmage
thereto had been caused by the negligence
of the two drivers, brought an acticn in
the county court for damacezs for negli-
gence acainst the corporat.on and [, as
the zespective principals or employers

of the two draivers., The corporation and
li. wn their defences each cdenied lirabi-
lity ana alleged that the damage was
solely aue to the negligence of the
other's driver. pBach of them also served
upon the other & third-party rotice
claiming inaemnity or contribuiion in
regspece of the camage to th2 houses. 7Tne
corporation by their third-pasty notice
further claimed against M. fcr aamage to
the moitor omnibus. The county court judge
neldé that the drivers of both the corpo-
racion ana M. were te bklame: for the

injury to tie houses and woth were liable
for the damages in equal shares, He also
held chat they were both to blame for the
injury to the notcr-omnigus ana that the
corporation could not recover any damnages
from M. in respect cf the injury. subse-
quently, M. brought an action in the Hich
Court acainst the corporatiaon, claiming
{a) on his own behalf damages for personal
injuries, (b) under the Lav Refcrm (uis-
cellaneccous Provisions) Act. 19%«4, as
acnirnistrator of his deceaseu wife for the
benefit of nher estate damages ior the loss
of hexr expectation of liie, (c¢) undexr the
Fatal Accidents Act, 1i4¢, as administrator
of his deceased wife damages for her death.

On the trial of a preliminary guestion of
law: -

Held, by the Court of Appeal, that inas-
much as the decisien of the county court
judge on the claim by the corporation
againsit M, for damages toc the motor-
omnibus ad bHeen that each oi these
parties was personally to blame, that
gecision estopped M. in lids action in
the lHigh Court from maintainince the first
of his claims againsi the corporation -
namely, his claim for damaces for personal
injuries; but that it did not zstop him
from maintaining the othe:sr two claims,
which were not made in his personal capa-
city but in a representative capaclity as
administrator cof his deceased wife.
Bainbrigge v. Baddeley (1&47) 2 Phill.
705, 709, and Leggett v. Great Northern
Ry. Co. (187¢) 1 Q.B.D, 599, 02, 606,
dicta applied.”

Two points call for comment. %he figst s that this case was decided

before the Law Reform (Contributory Hegligence) Act, 1Y45, which



.-

-
accounted for k. being aeparred entirely from pursuing his own claim
against the council. The second point is Lhat because of third party
notices sexvaa by both M. ana the council in whe earlier proceedings
ihe issue of nevligence had been litigated between them in those
proceedings., wffectively, therefore, i.'s claim for personal injuries
would 1involve a re-—-livigation of issues alicady decided between the
same parties which, without any fresh evidence, would fly in the

face of the principle "interesc reipubliicac ui. sat fanis latium®.

The L .dncete in _Johnson v, Cartledge and others (supra) sets

out the facts as follows:

“whe plaintiff was @ passenger in a car
diaven by the rirst defendant, C.; and
was injured in a collision between that
car ana a taxi-cab driven by a servant
of the second defendant; 1i, He sued
both defendanics, and recovered judgment
agaxnst C., whose negligence, the judge
found, was the sole cause of the acci-
dent. n third party proceedings
attached to the action, C. claimed an
indemniity from k. under the provisions
of the Law Reform (Married liomen and
jTorvfeasors) act, 193%, s. 6{(l)(c), on
the ground that in a previous action in
the county court, in which M. had sued
C. ior che damage to his taxi-cab caused
in the same coilision, the county courtc
judge haa found the negliyence of M. to
be the scle cause of the accident, and
that the matter was, therefore, res
dudicatas-

HELD (i) as the derendant li. had not

beoen aegligent, he was consecuently not

a vor:feascor; and thercicre the defen-

dant ¢, could not rccover inaemnily or

contiibution from fiiin.

ti1i) this was not a case of res
judicalta, as the damage in tiae two
cases was different.,®
The plaintiff/appellant lays store by the fact that the claim

of res judicata was rejecied. What is instructive here is that the
result of the first case which showed M. to be solely liable did not
cenclude the issue against him in a subsequent trial involving a

aifferent party.

in Townsend v. Bishop (supra):

“pPhe plaintiff, who was the driver of a
wtor car belonging to his father,
claimed damages for personal injurices
sustained by reason of a collision
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between that car and a mewor 10rxry. The
clain was based on the neyligent driving
of ¢he loryiy, and the defence was one of
contiibutory negligence. The father had
cla:med daemnages in a previous action
Against the present defendont for damage
Lo Lhe notoxr car, ana that action was
founded on the sawne allegoed negligence
of the defendant, ana the deience relied
upon was a plea of contributory negli-
gence in the same terms as those in the
prescnt action. That action was duly
trizd and judement given,  io was con-
iended that the doctrine of 1nos jucicata
applied in this action as, 1.2 driving
whic car, the son was acting as his
favher s ageni o=

HELD: &as the present actlon was not onc
Letwa2en the sawe parcies as chose an the
zaulisr action, the plea of estoppel
fairica, although the negligence ana

’ contributory negligence pleaced in each
action weie the same.”

An Editorial noie sought o explzin the positaion thuss

“The contenticen in wne preseni case is
that the son was the father's agent, and
that, therefore, they were In law one
person, the principal being liable fox
the negligent acts cof the agent. For
“his reason, 1t was said thatv ihe two
accrons were really betwesen the same
parties, and that, thereforz, the doc-
trine of res judicata applied, as tne
gquest.on of fact at issue had already
been adjudicated vpon between the
parties., This argyument is, however,
retiectec, and, the action veing bet-
ween axziferent parties; alticough the
saie rachs had to be adjudicacea upon,
thele was no estoppel.”

in the laver case ¢f Randolph v. Tuck (supra} the principlec

contendeda for py the plaintiff/appellani was very much alive -

"The plaintiff received injuiies on

19 July, 19587 when riding »n a Car
owned and driven by wne fairet defencant
vhrch colliced with a car owned by the
seceona defendants and Griven by their
servant the third aefendant, in a
county court action heard on i3 July
1954, an which the first defendant had
sued the seconud and whird defendants
for damages for his own pexrsonal
njur.ies he was found wholly to blame.
The plaintiff iegsued her Writ on

15 Uctober 195% and on 1 January 19cU
the second and third defencants by
third~party nolice claimed indemnity
from whe first defendant in the event
of their peing found liabls to pay
damages to the plaintiff. The claim
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“was based on tae Law Reform (larried
Woman and Torifeasors) Act 19235, “They
pleaded that the issue between them ana
ciie first defendant nad been dotermined
by the county court judge and that his
decision was binding on the first defen-
dant. %he plaintiff's action was heard
on ¢ February 1961, when Lawton J held
that the damage suffered by the plain-
ti1f{ was caused by the negligence of
both the first and third defendants ana
that chey were eqgually to blame.

HELD, n the third-pariy picceedings:
(1) “he second and third defendants were
not encitleod to claim indemniity as
persons entitlec to be indemnifred under
the Law Reform (karried Wonen and Tovrt-
feasors, hct 1935, s ¢il)ic, since o ac
so wveuld be to base a cause ci action on
an rstoppel by racord. At cormon law
this cannot Le done anGg s Ci{l!(c) uoes
not allew that which couon law would
not. (Z) The first defendant was not
astopped by che judgmenc in the county
court from denying his own sole resporn-
sipbilicy for the damage sufieiad 2y the
plaintciff, since the precise issue
decided in the county court was not the
same as in the plaintiff’s action. Iin
the county court the issue decided was
that the damage suffered by the first
aefendant was caused, not by any breach
of duty owed him by the third defenaant,
bui by his own failure to take proper
cere for his own safety. iIn the present
action tiae issue decidad was whether the
rdanage suffered by the plaintxrff naa
been causea by breach of cuty owed to
her by the first or tne thiic¢ defendant
cr either of them. These dutics vere
simila: but nevertheless separais and
aistinct (Hay {or Bourhill) v. Young,

p ¢, above)}. FLoreover the exient of

the respeciive responsibilitiezs of the
firse and thire derendants {ox the
vanace suffeied by the plainc.ff, Ile
blameworthiness as distinct fiom causa-
tion, had aever been befoie the county
court, (3} Marginson v. Blackburn
Borough Council (p ¢74, above] was
distingurshed on the grounc that in

that case the county couri juuage had
nade a separatce decision in the damage
claim between larginson and the bus con-
pany. Bell v. Holmes (abcove) nct
followed."

The emphasis continuad to be the determination of the same issues
between the same periies, uffect was ¢iven Lo this principle in

Tebbuitt v. Haynes and another (1%61) Z 211 E.R. 230 in which a wife

was estopped for secning to obtain a larcger share in a house which;

LN proceedings inrticted by her znd in which ner husband's nother
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was allowed to intervenc, had been declared tc belong to the mother
except to the extent to which the hushand had contributed to its
purchase,

Then came North West Water Ltd., v. Binnie & Partners (a firm)

vsupra), in which Drake, J., after reviewing several older cases
including cases refeired to earlier in this judgment, opted for what
e called the broad approach which places emphasis not on the parties
but on the issues. This is how he puts it at page 552 of his judgment:

“Mucn of the argument before me turned on
the limits which should be put on the
application of issue estoppel. Consider-
altion of the authcrities reveals two
schools of thought on this. One approach
is what Y will call the broad one which
holds that the true test of an issue
estoppel is whether for all practical
purpcses the party seeking to put forward
some issue has already hacd that issue
determined against him by a court of
compatent jurisdliction, even iif the
parties to the two actions are differentc.
“he conflicting approach is to confine
resue estoppel to that species of estop-
pel per rem judicatam that may arise 1in
civil actions between ihe same parties
or their privies: sce; for example;

Lord Liplock in Hunter v. Chief Consta-
ble of West Midlands [1%¢l} 2 All E.R.
P2T, (15821 BC 529."

[Emphasis supplied)

So far my reasoning nas been predicated by what Drake, J. has chosen
to call the cenflicting approach but unless his development of the
point in any way aliers hig bold statement of the broad approach then
it appears to me that the broad approach cennot aficct the plaintiff/
appellant  because she 1s nol seeking te “put forward some issue
already determined against her or her privies by a court of competent
jurisdiction”., Indeed, no court has up Lo now in relation to the
matter before tne Court determined any issue concerning her. She

did not appear 2ven as an agent. The Court in Townsend v. Bishop

(supra) refused to debar a son suing in higs own capacity atftexr he
had lost in his capacity as an agent,

A look at the facts of the North West Water (supra) case

will, 1 think, demonstrate that thosce pronounczments wnich were

necessary for the determination of the casce were well-founded., As
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they appear in the headnote to the case, the facts are as foilows:

“A water authority commissioned a firm of
consuliant engineers to design and super-
vise the construction of an underground
tunnel link and valve house to take water
from one river to another by means of
ie-km tunnel and pumping system. The
scheme prompted protests from local resi-
dents which caused the plaintiff to
arrange a meeting of the locel residents
at the valve house in order to uemon=-
strate the operation of the scheme.
During the meeting an explosion occurred
because, unknown to anyone, the valve
house had filled with methane gas which
ignited. Six people were killed ana the
resi injured, A number of victius or
their personal representatives brought
an action (the first action) claiming
aamages for personal injury cor aeath
against the water authority, the coa-
tractors who constructed the system and
the consultant engineers., By their
adefence the water authoriiy claimea that
the explosion had been caused by the
consuliant engineers’ negligence. At
the trial of the action the judge held
that all three defendants werc to blame
and apportioned liability between then
as to 55% ageinst the cecnsultant engi-
neers,; 30% against the water authority
anc. 15% against the contractors., All
chree defendants appealed to the Court
of Ahppeal, which allowed the appeals

of the water authority anc the contrac-
cors and held that tane consultant engi-
neers were wholly to blame. 1n separate
procendings (the second acticn) the
water authoritly issued proceedings
against the consultant encineers seeking
to recover the damage to the tunnel
systen caused by the explosion, estimated
to be fzm. 7The water authority alleged
that the damage had been caused by the
consultant engineers' negligence and/or
breach of contract in designing anc/or
constructing and/or supervising the link
system and further alleged that as bet-
wvean the water authority and the consul-
tant engineers the issue of negligence
had becn decided in the firsc action

and was res judicata and that the con-
sultant engineers' defence denying
neglicgence was an abuse of process and
should be struck out. The guestion
whether the consultant engineers were
estopped from deny.ng negligence and
wnether thzir defence should be struck
out was tried as a prelininary issue.

Held -- vhere an issue had for all prac-
tical purposes been Gecided in a court
of competant jurisdiction the court
would not. allcw that issue to be raised
in separate proceedings betwecen
different parties arising out of iden-
tical facts and uependent on the same
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“evidence, since not only was the party
secking tec re-litigate the issue pre-
vented from doing so by issue estoppel
but it would also be an akuse of process
co a2allow the issue to be re-liiigated.
it followed that since the issue of
negligence had already been determined
against the consultant engineers in the
first action they were estoppeda from
cenying negligence and further it would
Lo an abuse of process if they were (o
Le permitted toc deny negligence. “Their
defence denying negligence would accord-
ingly be strucik out (see p 552 ¢, p 553
f g, p 555 ab, p 58 b c and p 561 b to
G, post).

Marginson v Blackburn BC {1939%; 1 All EK

<73, Bell v Holmes [1Y5C¢; 3 R1l EK 449,

Randolph v Tuck {1961 1 All ER 6la,

Viood v Luscaombe (Wood, third party) (1504

3 &1l ER 972, Craddock's Transport Ltd. v

Stuart (1570, WZLR 499 and Hunter v Chief

Constable of West Midlands (15961 ; 3 All

ER 727 considerea.”
it is worthy of note, as 1 have pointed out =zarlier, that the thrust
0of the amendment is against the tnird parties Albert Edwards,
Louis Chivas and Thomas Thompson against whom, wich the exception of
homas Thompson against whom action was withdrawn, there had been a
finding of sole responsibility for the collision. Nhote that
;loria Edwards was not named among them. iIn the instant case there
arve for all practical purposes no third parties because although Third
Party Proceedings wera issued, the parties were never served., There~
fore, the case ig now & straighi issue between Gloria Edwards and the
two defendants/respondents and i1 am greatly exercised without success
to identify a legitimate avenue by which anything decided between

strangers to this action can debar the plaintiff.

in the North West Water (supra) case 1t is correct to say

chat the parties had nct in the title to the previous action been
pitted against each other. fPhey were both defendants alongside the
contractors, each of whom fought to avoid being found liable. The
initial finding and apportionment of liability against them was
re-assessed by the Court of appeal who found Binnie solely responsible.
in essence, therefore, although the case¢ did not begin as a contest

between North West Water on the one hand and Binnie on the cother the

conclusion carried that eifect, namely, ihat on the guestiocn of
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liability for the explosion North West Water was absclved from liabi-

lity and Binnie alone stcod condemned. And this was in an action in
which conceivably beth parties would have spared no efforts to escape
condemnation. iIn those circumstances, it would be impermissible for

Einnie to contend acain as against North West Water that Binnie was
zinnie G g binnie

not liable. To be debarred in  the instant case, the plaintiff/
appellant would have to be made to stand in the shoes of Binnie, a

position for which she clearly does not gualify. But i1t is interesting

to note the methoda by which Drake, J. arrived at his conclusion. Even
after reviszwing the authorities and opting for the broad approach he
found that his decwision could not fail even if the broad approach was
wrong because the conflicting approach would come to hils rescue. This
is how he concluded his judgment at page 56l:

“Iin my judgment, this broader apprcach to
a plea of issue estcppel is tc preferred.
£ find it unreal to hold that the issues
ra.sed in two actions aricsing from iden-
flcel facts are different solely because
the parties are different or because the
guty of care owed to different persons is
in law aifferent. Iowever, i at once
st.ress my use of the word ‘solely'. I
think that great caution nust be exercised
before shutting out a party from putting
forwaxd his case¢ on the grcunds ci issue
estoppel o:r abuse of process. Before doing
so Lhe court should be quite satisfied
that there is no real or practical dif-
ference between the issues to be litigated
in +the new action and that already decideaq,
and the evidence which may properly be
called on those issues in the new action.

1 have alreacy aecided, when considering
abuse of process; that in the present
case ne such real or practical difrerence
does exnnst,

‘“hus on the broaaer approach to issue
estoppel, which in ny judgment shouid be
applied, 1 hold that Binnies are estopped
from denying negligence in the present
action.

fven if L am wrong about the limits to
issue estoppel and the true limit is in
fact the narrower one, that is to say that
favoured by Goff LJ in Mcilkenny v. Chief
Constable of Wesi Midlands Police Force
11980 2 &11 BR 227, (186C; 1 QB 283 and
Lord Diplock on the appeal to the House of
Lords [1989; 2 ALL ER 727 . _198Z] AC 525,
i would still hold that EBinnies are in
this case caught by issue estoppel. This
ig because I find that the igsues arising
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“in the present action have already been
decided ana that in practical terms they
have been decided between the same parties,
the water authority and 3innies. The
absence of third party or contribution
notice does not affect my finding on this
for I think the realitcy is that all issues
concerning negligence were in fact liti-
gated before kose J and decided by him and
subseduently by the Court of Appeal.

For these reasons 1 find in favour of the
water authority and hold that Einnies’
aenial of negligence shoula be struck out
as an abuse of the process of the court
undexr RSC Ord 18, r 1Y, alternatively
vncer the inherent jurisdiction of the
court. i further hold that BEinnies are
estopped from aenying negligence on the
ground that the issue has alieady been
deciaed against thewm in thic Lancaster
action,

in my judgment the proceedings between
these two parties have reached the stage
wheve it can emphatically be said that
it is in the public interest that there
should be a finish to this litigation.”

I make the comment, and 1 think not inappropriately, that
whatever the prospects of the broadeuv approach are likely to be those

prospects did not receive a fillip from the North West Water (supra)

case. it must be obvious that if the broacer as well as the narrower
ipproachn can procduce the same result then the one is only as broad as
the other i1is narrow.

Iiy concern expressed at the outset of this judgment receives
support from the need for caution expressad by Drake, J. when a couxt
contemplates shutting out a party from putting forward his case on the
¢ground of issue estoppel. Indeed, neothing has transpired te affect
ny sctated stance, 1 am satisfied that Ground 1 of the Grounds of
Eppeal, which challenges the grant of the amendment and the stay of
yroceedings. sSUCCends,

Ground 2 complains about the denial of costs to the plain-
tiff/appellant. As [ pointed out earlier, this action was pending
since April 1980 &nd eventually came on for trial on December 2, 1987,
on which day the application for amendment occasioning an adjocurnment
was made. The material putv forward in the amendment was in being since
the trial of the previous case in hovember, 15¢4. Accordingly, there

was abundant time in which the amendment could have been sought in
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advance of the trial date. In those circumstances, to deny the plain-
tLiff/appellant hexr costs 1is difficult to accept and it enures to the
credit of Mr. ocharschmidt that he never said one word in defence of
the order regarding costs. However, such considerations are now of
‘e moment.,

in the result, therefore, I would allow the appeal and sct
aside the orders made in the Court below. The appellant is to have
the costs of appeal and costs in the Court below to be taxed if

not agreed.
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MORGAN, J.A.:

This is an appeal from an oraer made by Theobalds, J. on a
lotice of Motion to amend the defence which application was granted
with costs in the cause

it concerns a running-down acticn. The plaintiff/appellant
by har Statement of Claim alleges that the first ana second defendants
as owner and criver of a Tanker licence number BLZ52 by their negli-
¢gence on the 2Zucn Septenber, 1979, causcc a collision with a motor
van licence number 5P{SZ2 in which she was a passenger causing injuries
to herx.

'he defendants have adenied the negligence and alleged that
ihe collision was causea by the negligence of the diiver of the said
riotor van BP89Z2 one Louis Chivas, since deceased. albert Edwards,
the owner of the motor van and husband of the plaintitf/appellant,
was added to the action along with Chivas as third parties but was
never served.

vefore this matter came up for hearing, wWrit number C.L. A020
{the first action) was filed in which the respondent Arscott as plain-
Liff claimed against Albert Edwarcds and Chivas in negligence for
uamages to his motor vehicle arising out of the same accident of the
20th beptember, 1979, 7This first action was heard by Crr, J. in the
Supreme Court and judgment was entered for the plaintiff (Arscott)
against the defendants who were found wholly to blame. ,

it is to be noted that this claim of Gloria kEdwards 1s against
the successful party in the first action and whereas her claim is one
of personal injuiv, the issue as between the parties in the first
action was one of c¢amage to property alreaay decided by a competent
court, at which hearing she was not a party.

However, with this previocus judgment in their favour,
the defendant/respondent herein successfully sought by Hotice of
 ‘Motion to amend the defence as follows:
“4,{a) The Defendants further say in
answer to the Plaintifi‘s claim

herein that as a consecuence of
the said collisicn which is the
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subject matter of this action; the
First Lefendant commenced an action against
the Third Parties in the Supreme
Court of Judicature of Jamaica on
the 13th day of larch, 198( in
S5uit No. C.L. A-U4o of 1%4U. ‘The
Third Parties enterad Appearance
and defended the aciion on the
grounds pleaded in the Statement
oi Claim, so that the issues by
the pleadings in that cause was
the same or substanitially the

same as the 1ssues in this action.

Z.(L) Un the 306th day of rovenber, 1964,
the Honourable kr., Juctice Orx
nearing all the eviuencce at the
trial of tLhe aforesaiad action
fcund that the Third Parties were
whelly to blame for the said colli-
5ion and so pronouncecd Juagment
in favour of the Firct Defendant.
4inis said Juggment still remains
in full force.

4.(c) ZZn the premises, the saia Judgment
is relevant to the issu¢ of negli-
gence and the Defendants intend
to rely thereon in this action and
say chat the Plaintiff is now
estopped from maintaining her
Claim against the Defendants.”

The plaintifi/appellant’s ground of appeal was that the learned
trial judge erred in granting leave to amend, as the determinaticn
of the first action had no bearing on the issue in this action.

Mi. Mundell argued that in ordesr for estoppel to arise it nust
be shown that persons who plead must have been parties to the first
action, ‘I'he plaintiff/appellant, Gloria kdwaras, was not a party,
or privy therecto, not a witness, there was nc judgment which involved
nexr ana she was entitleda to have her claim litigated.

Mr . Scharschmidt in reply submitted that there are two schools
of thought on this aspect of the law. “There is a narrow approach in
use but a broader approach is now preferred and where an issue has
been litigated and decided a Court will not allow the same issue to
be raised by different parties where that issuc arises out of identical
facts and is dependent on identical evicence, He further subuitted
that the issue concerning the Court was negligence and that issue having

been decicded by a coupetent court in the first action. the defendants

now wish to rcly on it in this second action. H2 urged that the
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judgment of Orr, J. cannot now be ignored. "o do so would lay a Court
open to come to a conclusion opposite to that decision ana would con-
flict with the principle that there should he an end to litigation.

The guestion, therefore, raised in this matter 1s whether the
plaintiff/appellant is estopped in an action for personal injuries
by reason cf the fact that the issue of negligence had already been
litigated by & competent coucrt in a first action joined between the
raspendent owners ana the third parties., +£f this is so then the
riotion ought to be denied, if it fails then an estoppel is created
and the motion ought to be ¢ranted.

Lssue estoppel supports the principle that it is desirable
that ¢ person should not be pursued in litigatrion with regard tec a
matter that has alrasady been decided. For such a plea to succecd the
principle has been that there must be 1n existence a final judgment
Ly a Court of competent jurisdiciion, where there is co-existing the
same varties oxr their privies the same damagces and the same gquestion
of law or fact., This is supported by scveral authorities. Marginson

v. Blackburn Borough Council (1939%) 2 X.B. 426, said to be the first

in which the Couri applied issue estoppel o prevent an issue being
re~litigated, illustrates the principle. In that case there was a

collision between the Council's bus and Marginson'‘s motoyx cay in which

he was a passenger being draiven by his wife who died 1in the accident.
This collision caused camage to a building and the owners of the
builaing sued both pariies in negligence. ©oth drivers were found
equally to blame. Marginson thereafter claimed against the

Council for:

(a) Damages for personal injuries to
himseif.

(b) Dbamages under the Law Reform Act
for the loss of expectation of
life of his wife,
{c) Damages under the Fatal Accidents
nct as administrator of his
deceased wife's estate,
it was held by the Court of Appeal that inasmuch as the decision of

the county court judge on the claim by the Council against Marginson
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for damages in the first action hac been that each of them was perso-
nally to blame, with respect to the seconu action, Marginson was
estopped from making the first claim, i.2. for perscnal injuries, but
as of the other two claims, because they were made in a representative
capacity as administraror of the deceased's estate and not in his
personal capacity he was entitled to maintain them.

in Johnson v. Cartledge and Matthews (Matthews, Third Party)

P

(1939) 3 All E.K. 654 a collision occurred between cars driven by the
first defendant anc¢ the servant or agent of the second defendant.

The plaintiff, who weés a passenger in the first defendant's car, was
injured ana filed an action against both parties. in a previous
action in which the first defendant had sued the second defendant fox
damages to his car, the second defendant was found negligent and to
be the sole cause of the accident. The first defendant, contending
that the issue of negligence between them was res judicata, issued
Third Party Proceedings and sought an indemnity from Matthews under
che provisions of the Law Reform {married Women or Tortfeasor) Act
section ¢{1)(c), which is in all respecis similar to our section 3(1)(c)
Lav Reform (Tortfeascrs Act), and reads:

"Where damege is suffered by any person as
the result of a tort whether a crime or not...
{c) any torticasor liable in respect
of that damage may recover coniri-
pution from any cther tortfeasor
who is or would if sued have been
liable in respect of the sawme damage.”

Cassels, J. helda at page 556 that the thivd party was not a tortfeasor,
that Matthews could not recover ana went on Lo say:

"eeoil 1s quite clear that the parcies nust

be the same and the damage must be the same

and the issues cf law and of ract must be

the same before the qguesticn of res judicata

can be successfully raised."
He found that the damages on the one hanc were for personal injuries

and on the other nand damage to property and he was not estopped.

S50 as between Marginson's (supra) case and Johnson's (supra)

case estoppel aid nct gperate as in the casce of Marginson he was

suing in a different capacity from the first action, and in the case
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of Johnson he was claiming different damages. fThis Mr. Scharschmidi
refers to as the "narrow approach”,

At the time of hearing ot Johnson's (supra; case, other cases
had already been heard in airfferent Courts arising out of the same
acciaent resulcing in one or the other of the parties being found
negligent. This provoked the following observation of Cassels, J.:

“rhe point was certainly one of interest.
Lt woula seem alinost to add 2 new terror
co licigetion which may arice our of a
collision between vehicles upon the high-
way. WwWhether or not steps will be taken
to prevent a multiplicity of cases
arising out of the same iancident 1 do not
Know, but it seems lamentable that it
should be possible for sc many cifferent
courits to be engaged at diiferent times
in different places consiceriny the
uniortunate resulcs of the negligent
driving of a motor car.”

1t is correct that since this obscrvation therse has been some
other thoughts on the law on this topic - the broader approach.

Counsel for the respondents relied heavily on North West Water

Ltd. v, Binnie & Partners (a firm) (199C) 3 All E.R. 547. This was

a claim for negligence. The defence denied liability. Thereupon the
Water Authority applied to strika out the defence as disclosing no
reasonable defence cor an abuse of the process of the Court as liabi-
lity had already been determined in previous proceedings.

i'he Water Authority had commissioned Binnie, a firm of consul-
tant engineers, Lo design and supervise the constructicen by contractors
of an underground tunnel and pumpin¢ system to take water from the
river to another pcini. There was some disapproval by the residents
and at the invitation of the Water aAuthority they attended a meeting
on site where the Aulhority woula demonstiate the scneme. Wwhile there
an explosion occurred which XKilled and injured persons present.
Kesulting actions were brought by victims and cheir personal repre-~
sentatives naming the Water Authority, the engineers and the contrac-
tors who were found jointly negligent in different degrees. ©n appeal
it was held that the consultant engineers were whelly to blame. The
Woter Authority then sued the consultan® engineers in this action (the

seconc action] fcr negligence and breach of contract; the defendants
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denieda the negligence; the Water Authority sought to strike out the
defence on the ground that the issue cf negligence was res judicata.
The question arose whether the consultant engineers were
estopped from aenying negligence. ‘he actlion was heard by Drake, J.
and the headnote r-ads:

"where an 1ssue had for all practical pux-
poses been decided in & court of competent
juriediction the court would notv allow
that 1ssue to be raised in separate pro-
ceedings between different parties arising
cut of identical facts and dependent on
the same evidence, since not only was the
party seexking to re-litigate the issues
prevented fLrom doing so by issue estoppel
but it woula also be an abuse of process
to allew the issue to be re~litigacted.
it fellowed that since the issue ot negli-
gence hada already been determined against
the ceonsultant engineers in the first
action they were estopped ftrcm denying
negligence anc further ilc¢ would be an
abuse of process if they were to be per-
mitted to deny negligence. Thelr defence
denying negligence would accordingly be
strzuck out.*”

The consideration here 1s that an estoppel can arise where there are
proéeedings in the second action between different parties out of
identical facts ana evidence.

Reference was made by Mr. scharschmidt to paragraph 1530 of
Halsbury's Law of Kngland (4th Ed.) page 1039 which reaas:

“Issue estoppel. &n estoppel which has come to
pe known as 'issue estoppel’ may arise

where a plea of res judicata could not

be established because the causes of

actior are not ithe same,

A party 1s precludea from contending the
contrary of any precise point which,
having once been distinctly put in issue,
has been sclemnly and with certainiy
determinec against him., #Even 1f the
objecte of the firs+ aand second actions
are different, the finding on a matter
which came directly (not collaterally or
incidentally) 1in issun in che first
action, provided it is embodied in a
judicial decision that is final, is con-
clusive in a second action between the
szme parties and their privies. This
principle applies whether the point
involved in the earlier decision, ana

2s to which the pairties are cstopped;

is one of fact or one of law, or one

of mixed fact and law. The conditions
for the application of the doctiine

have been stated as being that (1) the
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"same Guestion was declded in both pro-
ceedings; (<) the judicial decision said
to create the estoppel was final; and
(3) the parties to the judicial decision
or their privies were the same persorns
as the parties to the proceedings in
which the estoppel is raised or their
privies,"

What is important in this passage is that the emphasis is on
"issues” and not “parties”; and the principle includes and affects
their “privies®, The plaintiff/appellant, Gloria kdwards, was the
wife of Albert Edwardas, the owner of the moior van, who was unsuccess-
ful i1n the first action. Uhe was & passengsi, was 1lnjured anu, indeed,
must have had some interest in the outcome of that litigation but on
neither of those two limbs could she be regarded as a privy of a party
to the proceedings in the first acticn to be so affected by the aeci-
sion, To be a "privy" her husband's success or failure in the action

must have conferred & benerit or imposed an obligation on her. (See

Carl-Zeiss-—-Stiftunqg v. Rayner & Keeler Ltd. (No. 3) (19¢9; 3 All E.R.

897 at page Yl2. In my view, Mrs. Edwards is not a "privy" as there
i35 no material on which any such conclusion could be based.

The passage from Halsbury's (supra) states the conditions for
the application cf the doctrine of estoppel. Drake, J., however, in

North West Water Ltd. v. Binnie (supra) page 552 in the course of his

Judgnent supports the submiscion of Mr., sScharschmidt that there are
two schools of thoughts thus:

“Cne approach is what & will call the
broad one which holds that the true
test of an issue estoppel is whether
for all practical purposes the party
secking to put forward some issuce has
already had that issue determined
against him by a court of competent
jurisdiction, even if the parties to
the twe actions are different. “he
conflicting approach i1s to confine
issue estoppel to that species of
estoppel per rem judicatam that may
arise incivil actions between the
same parties or their privies. sec,
for example, Lord Diplock in Hunter
v. Chief Constable of West Midlands
(1881 3 All E.R. 727"

i Emphasis mine |

The first approach as stated in the Water Authority case boils

down to one of "issues" and differs from the approach in Marginson's
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(supra) case; a case which was considered and reviewed by Drake, J.
aleng with other like cases in his judgment.
in considering the principle of the narrow approach, Lord

Denning, M.R. did, in McIlkenny v, Chief Constable of the West Midlands

(1980) 2 All E.R. 227 at 237 (C.A.),pose the practical test of a motor
vehicle running i1nto and injuring one hundred people on a pavement,
whether the diiver would be permitted, after being found negligent

-0 one action, to defena ninety-nine separate actions. 1t 1s noted
thet in that theoretical case inasmuch as their Lordships unanimously
agreed that an attempt to re~litigate was an abuse of the process of
the Court one membei answerea in the affirmative for the reason that
they were different parties to whom different duties were owed.

Mr. lundell for ithe appellant does not contend that the
issues are cifferent or that a different auty of care is owed. Rather
he contends that the parties are different and the plaintiff/appellant
should not be put out of Court without the opportunity of being heard
as a witness and thalt she 1s entitled to have her case adjudicated.

e relies on Marginson (supra) an® other similar authorities for
support. @Mr. sScharschmict on the other hand contendca that the
emphasis must be cn the issues; -“hat the iscues are the same notwith-
standing 1t is now a different party; it is a re-litigation of facts
already decided by a ccmpetent court.

Mr. Mundell submitted “hat this action nas no relaticn Lo the
previous case., in so far as that submission is concerned, it relates
only to the fact that there are now different parties. As to the
iséues, he has nelchor denied nor admitied them as being the same and
to move from the narrow approach tc the broadexr appiroach, this is a
crucial issue. 7The defencants now seek to amend and plead that they
were the same issues or substantially the same. (n what basis did
the learned trial judge ftind negligence 2s between the parties in
the tirst action? 1in the present proceedings we are ¢uite unaware.
Mrs., Fdwards, as a passenger, may for her part be aware of evidence
whi,ch was not before the Court or evidence which ought not to have

Lbeeen before the Court in the first action. To so find in this case;
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the issues ought to be airec or the recordas perused then a decision

made. in Marginson‘s (supra) case it was hela that the Court was

entitled to have regaxd to the reasons for the judge‘s findings in
order to ascertain fully the guestions of law and fact which was decided
(Elesser, J. page 431). Unfortunately, we have not been afforded
that privilege.

in some circumstances a principle admitg of easy application
in others less so. liuch can be said fur the broader approach and I
particularly desire to aaopt the language of Drake, J. in the Water
Authority (supra) case at page 501 which conveys a fair interpietation
of the view that 1L is unacceptable in maiters cf law that there should
be parallel proceeaings in which the same issues are raised leading
to different and inconsistent results and anything that will diminish
a multiplicity of actions and the cost cf litigation should be taken
into account., Lt reads:

"in mny judgment, this broader approach to
a plea of issue estoppel is tou be pre-
ferred., I find it unreal to hold that
the issues raised in two actiions arising
from icentical facts are different
solely because the parties arc different
or because the duty of care owad to
daifferent perscons is in law cdifferent.
However, 1 at once stresc my use of the
word ‘scolely'. 1 think that great cau-
tion must be exercised before ghutting
cut a party from putting forwaxzd his
case on the grounds cof issue estoppel
or abuse of process. Beforae doing so
the Court should be quite satisfied that
there is no real or practical difference
between the issues to be litigated in
the: new action and that alyeady decided,
and the evidence which may properly be
called on those issues in the new action.”

in the Water Authority (supra) case 1t was, however, unnecessary

to consider this approach as the parties were the same in both actions,
albeit in different roles. Each party was able to present its case,
and so in a second action 1t would necessarily be a repetition of the
same evidence on which all issues were alrcady decided. The application
to strike out was sought on the basis of “igsue estoppel™ but the Court
granted leave to amend to include "an abusa of the process of the

Court”. it then struck cut the defence cn the latter basis and alsc
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found on the “issue estoppel” that all the issues had been decided
in the firsc action.

That decision was clearly on the issues. This case, however;
differs in that the defendant has relied solely on "issue estoppel®,
also that there was one party only who was involved in the previous
action. Drake, J. expressed the need for great caution to be exer-
cised in shutting out a party from putting forward his case and in
S0 doing 1 give consideration to the fact *hat lrs. kEdwards has not
yet had a chance tehave liability for the injuries she sustained
litigateu and it is my view she should noi be acprivea of her right
te do so. une may well raise issues not previously advanced in
evidence -~ in the nature of fresh evidence., 7The Jjustice of her case
should not be wade Lo rely upon what a stranger to her case may have
said in another case.

It is in my opinicn clear that each case must be considered
according to its own circumstances. The evidence calleda on issues,
consequently, as beitween the first and second, i1s not sutficiently
clear to consider application of the broader approach as urged by
counsel neither is an examination of the record undertaken to satisfy
the Court that a fair and full opportunity of all the issues was
presented during litigation. In my Jjudgment, the narrow approach
should be applied in this action. kstoppel does not, therefore, arise,
the parties being diiferent. For these reasons the Motionr for Leave
to Amend should have been denied.

5y reason of the conclusion to which 1 have arrived, CGround 2
seems no longer relevant., I would say, however, that costs are in
ihe discretion of the Court and costs also follow the event., The
Motion to Amend the Defence was contested and the defendants having
succeeded they were entitled to costs. The Court then proceeded to
adjourn the hearing for other pleadings resulting irom the order to
be filed. This was a hearing date and the plaintiffs, having come
prepared to have the macter heard, were entitled to the costs of an
adjournment nct occasioned by any default on their part. In such

circumstances, where both parties have a valid claim to costs; it is
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my opinion that in ordering costs in the caus¢ the Jjudge's exercise
of his discretion ought not to be faultea,
Accordingly, I would allow the appeal and substitute an order

dismissing the motion with costs to the appelliant.



BINGHAM, J.A. (AG.)

i have availed myself of the opportunity of reading in draft
the judgments prepared in this matter by Wright and Morgan JJ.4..
They have sought to identify and to deal at some length with issues
which arose on appeal.

They have boith dealt fully with the arguments advanced by
counsel and reviewed the authorities cited in support of their
respective propositions. In kthis regard, therefore, L do not propose
to cover the groundwhich they have already ctraversed unless it 1s
unavoidable.

The grounds of appeal peing advanced by the appellants
were that:-

1, The learned Judge erred in granting
the Defendants/Responcents leave <o
amend their defence and to stay
proceedings as the determination of
the issue in bSuit C.L.a. U28/50 has
no bearing on the issue in the present
case.

2. The learned Trial Judge erred in
refusing to award costs to the
Plaintiff/hAppellant herein as the
Defendants/Respondents had had
sufficient time beforehand to have
applied for the amendment which they
sought on 2nd bLecember, 1907."

In so far as the amendment granted to the defence by the
learned judge below sought to raise the issue of estoppel, and
having regard to the principles applicable as providing the basis
for such a plea. the fact that the claiiw instituted by the appellant
was between different parties meant that an essential element. to
enable such a plea to be advanced by way of a defence was therefore
lacking. As the respondents are here relying upon a plea cf
estoppel res judicata in which by the amendment sought and granted
they were contending that the previous action had been litigated to a
finality, they had to show that "the parties must be the same, and
the damage must be the same and the issues of law and of fact must

be the same before the question of res judicata can be successfully

raised." Per Cassels 4 in Johnson v. Cartledge and Matthews (1939)
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3 K.B.D. £54 at p. udu H.

Worth West Water Limited v. Einnie asnd Partners (1.30)

3 41l E.R. 347 which was re¢lied on by learned counsel for the
respondents as suppoitive of the brecader approach to the question
of estoppel cannot assist the respondenis. Drake, J., in upholding
the plea of estoppel was on much firmer grounds as although the
parties were different, they weré not unrelated having been invoelved
in the previcus action. .n this regara, the learncd judge in this
case fell into error therefore in granting the amendment sought.
There remains, however, an aspect of these proceedings now
to be litigated which calls for some comment., This has to do with
the fact that the previous claim in C.L. 60 A 029 which was heard by
C0ri, J., and which is now the sulbject of an appeal, the same issue
of neyligence now being canvassed in this matter was determined. The
defendants in this claim were exonerated from any blame at that
hearing. The parties found o be negligeat of whom one is the

husband -Z *Y~ pl- =527, .« »~= = == | against in this action..

t

Although third party proceedings were tacen out to bring them into
the suit,; they have not been served.

Lt is not uniknown in these courts for there to be parallel
claims bLrought in cac~c¢s aiising out of a motor vehicle collision and
involving one or moie vehicles, such actions are launched claiming
damages to the venicles as well as for personal injuries arising
out of the collision. here thig situation occurs by agrecement,
the claim relating co ithe drivers and owners of the respective
vehicles is litigated as a test action in order to deltermine the
substantive issue of liability 1in negligence. Dependent upon the
outcome, the claims for personal injuwies then follow as a matter of
course usually by way of assessment of damages. 1f no agreement 1is
ceached as to the course to be followed, section 456 of the Civil
Procedure Code applies. Order 4 rule 10 of the Supreme Court

Practice (U.K.) allows for such accions to be consolidated at the
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stage of the hearing of the summons for directions. This is in
keeping with the principle that claims involving substantially the same
issues ought to be dealtc with at the same hearing. This avoids
a nultiplicity of surts being litigated as well as the extra legal
cosis attendant thereon. It also prevents the kinds of abuses of

the judicial process to which Cassels, J. alluded in Johnson v.

Cartledge and Matthews O X.B.L. u54 and which faces in that case

prompted the learncd judge to remairk that:-

Al

‘it woula seem Lo add a new terior Lo
litigaticon which may arise oul of a
collision between vehicles upon ithe
highway. Wwhether or not steps will be
taiken Lo prevent a multipliciivy of
cases arising out of the same incident
L GO not Know, but 1t secms lamentable
that xt should bLe pessible for so many
different courts to Le engaged at
differenit times 1in «iifereni places
considering the unfortunatce resultis
of the negligent driving of a motor
cai."”
It certainly could not have escaped the atiention of the
attorneys—at-law representing the parties to the action before
Orr, J., that the appellant's claim for personal injuries relating
as it did to tvhe same subject macter and arising as it did out of the
same 1incicent could conveniently have been consolidated. For reasons
best known to themselves they allowed cthe claim in C.L. ZU A UZ¢ to
proceed to trial on its own. It is of interest to note that the
wril and statement of claim in that macier was filed on 13th March,
1980, whereas the writ and statement of claim which 1s now the
subject matter of this appeal was lecdged on ZZnd April, 19U0.
Having regard to the reason:ng and conclusions rcecached by
my brethen, 1 too, for the reasons given at the commencemenc of this
judgment, join in agreeiny with che decision at which they have
arrived on the main issue as set oui in ground l.
On the secondary issue (gzound 2) as to the oraer for costs

made below, however, i am in agreemenc with the views as expressed by

Wright, J.i.. and the order as proposed by him.




