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At the conclusion of the hearing of this action
Malcolm J., found foi che plaintiff against the defendants and
for cthe third party on their counter claim against the defendants.
He awarded general damages in the sum of $245,000.00 with interest
at 3% on $140,000.3C and special dumages $4,470.00 to the
plaintiff on the claim. The general damages included $105,000.00
awarded for loss of earning capacity. sgainst this decision the
cdefendants appealed but before ine matter came on for hearing, the
appeal against the judgment in favour c¢f the third party and that
as against the plaintiff in so far as i1t concerned liability, was
withdrawn. The cnly issue therefore that was left to be heard
was the quantum of damages awarded.

The plainciff was injured in a motor vehicle accident on
19th January, 1986 in the parish of 5t. iAnn. He was admitted to
the St. Iinn's Bay liospital, received emergency treatiwent and

thereafter he was transferred to the University Hospital.
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The report of Dr. Jadusingh dated 4th June, 1966 admitted in

evidence as exhibit (i showed that on hisz admission to the

University Hospital:

Ww

closed.

..+se++ he was found to have a lb5cm
irregular transverse laceration,; 3cn
above the supra sternal notch (which
was sutured at St. Lnn's Eay
Hospital); 3cm laceration to right
chest, lom laceration .o right eye
brow, lcm laceration to right fore-
head and abrasions to both elbows.
an endotracheal cube was in place.
The patient was taken to the Main
Operating Theatre shortly after
admission and a tracheostomy performed.

Over the next two days the patient was
stabilised and prepared for theatre.
On 22nd January 1966, the patient was
taken to the Main Opercating Theatre
and under general anaesthesia his neck
laceration was opened anc explored.
The findings at that time were:

cut strap muscles

shattered cricoid cartilege -
anteriorly

trachea exposed

lacerated thyroid isthmus

X silastic strut inserted in the subglottis
and the mucous was closed. The other soft
tissue injuries were repaired and the skin
The patient had no post operative
problem and he recovered remaikably well.®

The respondent 1emained in hospital for approximately eight

weeks in which period he underwent a numbey of operations and

afcer his discharge lie had follow up treatment for six months.

Di. Halda Claudius SHShaw was the consultant ENF

specialist

under whose supesvision Lr. Jadusingh worked as a resident. The

plaintiff came under his care and he last examined him on 9th

January 159C.

He ocbserved:

(a) some degree of shortness of breath

upon exertion

(b) grossly disfiguring scar to neck

approximately 1C cm in length

{c) mwild hoarseness aggravated by voice

use - prolonged use.



The injury to the larynx on healing resulted in a narrowing
of the airway and this in turn gives rise to the shortness of
breath. The hoarseness and shortness of breath upon exertion
is a permanent disability.

The plaintiff was 49 years old when the trial commenced
on 15th Jonuary 19%0. He had for six months up to 30th
December 1989 been employed in Erooklyn ir the United States
of america as 2 securicy guard and he took leave without pay
and came to Jamaica on 5Sth January 19920 to testify in this case.
#t the time he was injured he was a meac: vendor, he dealing in
chicken and pork. The meat he prepared by what is now popularly
calleda "jerking". After his recovery he could not take the heat
involved in jerking nor, he said, could he lift the meat. He
employed a paid helper at $406.U0 per week. He earned $400.00
per week from this employment. He sold his business and
migrated Lo the United States.

On the awarc for loss of earning capacity Me. Chin-See
in a well structured and lucid prescntation submitced that:

(a) there is absolucely no evidence that
the plaintiff/respondent at the date
of trial was sufiering any loss of
earnings, a burden clearly cast upon
the plaintiff;

(b) there 15 no evidence that he is likely
to lose his job elchough he said that
¢ was on leave and did not know if
his job would be held;

(c} there is no eviudence his employexr
thought that his disability affected
him in terms of his employnent;

(d) plaintiff has failed to put before
cour!. evidence of his earninge as a
secuirity guard and court is obliged
to assume his carnings are equal to
or exceed his pre-accident earnings.

{(e) on the basis oif his (assumed) earnings
al the time of trial, the plaintiff

has not proved his entitlement 1o handi-
cap on the labour market,



The Couit must consider, he further submitted, 1f there is
2 real risk cf the plaintiff losing his job and if so what
are his chances of getting another job.

Loss of earning capacity is a recognized head of
damages and awards are macde to successful plaintiffs on a
variety of bases. There are three crecognized approaches to
the calculation of this award. in some cases a nmultiplier/
multiplicand is used, in some cases the award is a component
of the global award for generel damages and in yet others the
courte have determined a fixed and relatively moderatc sum,

5.C.C.aA. 61/8% Kiskimo Ltd vs. Deborah Salmon (unreported)

4th February, 19%1. The award of $1u5,000.0C is not a
relatively moderate sum. It was awarded as part of general
damages amounting to $245,000.00 but it bears a remarkable
approximation to a multiplier/multiplicand based on the
earnings of the plaintiff at the time he was injured. He said
he then earned $400.00 per week and with a multiplier of 5
years applied to this sum one gets a tocal of $104,00C.00.
In arriving at an award for loss of earning capacity
there must be some amcunt of speculation but there must also
be some basic fact or facts upon which a Court can make a
forecast. Where an infant is involved the amount of
speculation is bigh as there are many imponderables. It 1is
otherwise in the case of an adult who has been or is in the
labour market. What the court is asked to assess is the
"plaintiff's reduced eligibility for employment or the risk

of future financial loss". Gravesandy vs. Moore (unreported)

S.C.C.i.. 44/25 deliverec lith Febcuary 108€. Loss of earning
capacity differs from compensation for loss of future earnings

as explained by Denning M.R. in Fairly v. John Thompson

(Design & Contracting Divisicn) Ltd 1972 £ W.L.R. 40 at page

42. This latier loss can be guantified at the vime of trial
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on evidence which proves the loss. Loss of earning capacity is
given as general damages.

The principles which will guide the court of trial in
an assessment of this loss of earning capacity cre clearly

stated in Moeliker v. 4 Reyrolle and Co Ltd (1977) 1 All E.R.

page § at page 17¢ by Browne L.J. thus:
" weee.. The consideration of this head

of damages should be made in two

stages. (1974) 17 KIR L. Is there a

‘substanticl’ or ‘real' risk that a

plaintiff will lose nis present job

at some time before the esiimatedend

of his working life? (1S70) ICR 2¢0.

*f there i1s (but not othevwise), che

court must assess and guancify the

present value of the risk of the

financial damage which the plaintif€

will suffer if that risk materizlises,

having regard o the degree of the

risk, the time when it may materialise,

and the factors; both favourable and

unfavourable, which in a particular case

will. or may, affect the plaintiff's

chances of getting a job at all, or

an equally well paia job".

In that case the plainCiff aged 45 years, employed by
the defendants, was on Z7th ZApril 1573 injured on the job and
suffered the traumatic amputation of about % inch of his left
thumib and 1% inches of his left index finger. He is right handed.
hHe was 2 skilled and valued employee ond had been with the
defendants for over 3C years. He sustained no loss of wages
but there was evidence that his disability would be a disadvantage
on the open labour market. The award of #750 which was six
months wages, was allowed by the Court of Ippeal to remain but
general damages of #2,250 for pein and suffering and loss of

amenities were increased to #3C0C. The approach of Boreham J.,

to the assessment of damages for loss of earning capacity was
approved by the Court of appeal. iie cons:.dered first the
likelihood of the plaintiff losing his job, this he thought was

remote but possible, next he considered his chances of gaining



similar employment based on his skill. This he considered

was very good. The learned trial judge here engaged in a

high degrec of speculation but it is considered *hat this

area of award is at times at best speculative. Stephenson L.J.
in his judgment indicated how the guantum should be arrived

at based on the approach of Boreham J. it page 19c he said:
¥eees.. The extent of cach risk varies

with the circumstance of every case.

if (as will be rare) both are negligible

or fanciful ( . avoid ‘speculative’

because this head of damages can really

be nothing elsc), no ~ward should be made:

Browne v. James Broadley Ltd, 1¢th July

1975 an unreportea decision of Crichton J

at Manchester. If one or both are recal

cr subsitantial, but neither is scrious,

the award should not be a token or derisory

award, but should genecrally be in

hundreds of pounds: Roberts v. Heavy

Transport (EEC) Ltd l4th July 1975

unreported a decision of this court

referred to by Browne L.J. The risk of

a plaintiff's falling cut of his

present job may be scerious or slight, and

so may be tcthe risk of his losing much or

livtle if he does fall out of it, because

he may be expccted to have little or much

difficulty in getting cgually or less

well paid work. If both risks are serious,

the compensation should generally be in

thousands of pounds.”

it is instructive to look at otheyw cases where this head

of damages was considered. In Smith vs. Manchester Corporation

(1974) 17 KIR Kemp & Kemp Quantum of Damages Law and Practice
Special Edition (1Soe) 5-00¢3/7/61 the plaintiff aged 49 while
working as adomestic worker at an old peoples home slipped on
something deposited on the floor and fecll sustcining injuries
to her right elbow. £Che developed a frozen shoulder as a
result of prolonged strepping up and the movement of her right
arm was permanently impaired so thet she was under a disability
in her day to day tasks and normal social activities. She was
off work for 14 months but then returned to light work at the

pre-accident pay. In her acution for damages her cmployers



undertook to retain her services as long as they properly
could. She wes awarded #3200 for loss of future earnings but
this amount was increased on appeal to #1000 because there was
a "permanent reduction in her earning capacity for which she
must be genuinely compensated”.

Ir Herod vs. Birds Eye Food Limited (1975) C.h. Kemp &

lemp (supra) 5-009/7/6/2. the plaintiff was aged 4t at the
time of thc¢ accident and 49 at the trial. He had suffered no
loss of status or salary or of employment as a result of the
injury and the trial judge did not forsee any such loss. He
declined to make an award for loss of earning capacity. The

Court of ippeal per Megaw L.J. said:
"In 2ll the circumsgtances here, having
regard to the absence of evidence,
without in any way derogating from the
principle that where the evidence
warrants it the court ought to award
aamages for loss of earnings capacity,
I find myself unable to guarrel with
the conclusion recached by the learned
judge on this matter, that he was unable
to regard loss of earning cepacity as a
significant factor in the circumstances
of this case".

in Nicholls vs. Hational Coal Board Kemp & Kemp (supra)

5009/7/6/4 the plaintiff, a coalminer was awarded #2000 for an
injury to his back, & mild disc prolapse accompanied Dby
degeneratcive changes in the lumbar spine. After recovery he
centinued working with the defendants at #40 per week but had
on occasions Lo be off work. The award representing one year's
salary was approved by the Court of ippeal. Browne L.J.
expressed the view that he was worse off than Mr. Moelikei.
Mrs. Sanguinette-Steele was a solicitor in private
practice in Jamaica. Due to the defendant's negligence she
sustained an injury to the hyoid bone wiin hacmorrhage into the
~ight vocal chqord with a slight lowering of the vocal chords

resulting in permanent substantial partial loss of voice. She
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was awarded under this head #¢,L0U. Sanguinette-Steele vs.

Irons and Others (19&85) v W.I. R, 1llZ.

In Eaton vs. Concrete (HNorthern) Ltd (1979) C.a.

Kemp & Kemp Vol 1 Supplementary Haterial 14012 the plaintiff
a crane driver suffered injuries which precluded him from
pursuing his vocation. He obtained employment at a loss of
about #& per wcek con his pre-accident employment. The award
of #2,0U6 based on a nultiplier of 9 years and a multiplicand
of $312 per year was increased by the Court of ippeal teo
#/0u0, The Court was of the view that based on the evidence
there was a very serious visk of periods when he would be out

of work becausc¢ of his injury.

in Fairly vs. John Thompson (supra) the Court of Appeal

set aside an award of #250 per year based on the fact that
before the injury was sustained the plaintiff did work of a
different nature. The plaintiff after injury had returned

to work with his employer at no loss of wages and was so
employed at the time of trial. The Master of the Rlolls held
that there had been no actual loss of earnings. The plaintiff
could not continue in his former skill as a fitter erecter but
worked as a fitter at the same wages he worked belore.

Denning MR hcld: "His loss 15 not @ locss of future earnings
but a loss of earning capacity. His compensation for it ccmes
under the heading cf general damages. it 1s included in the
#2250 general damages."

The cases so far reviewed relate to the situation where
the plaintiff was employed at the time of trial. In this case
the plaintiff had taken leave from his cecmployment so he falls
in the category of a person in employment at the time of

trial. Moeliker's case (supra) indicates at page 1¢ how the

Courts approach the assessment of damages 1n similar

circumstances:
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"Wheire a plaintiff is in work at the
date of trial, the first question on
this head of damage is: what is the
risk that he will, at some tine
before the end of his working life,
luse vLhat job and be thrown on the
labour market? ...ceecevecccccacons
gut if the court decides that there
is & vrisk which is ‘substantial' or
‘real’, the court has somehow to
assess this risk and quantify it in
dAMAGeS. scsecvccccsccccsccascscnns
The Couit must start somewhere, and
I think the starting pcint should be
the amount which a plaintiff is
carning at the time of the trial and
an estimate of the length cof the rest
of his working life. This state of
the assessment will not have been reached
unless the court has already deciced
that there is a 'substantial’ or 'real'
risk that the plaintiff will lose his
present job at some time before the
e¢nd of his working life, but it will
now be necessary to go on and consider
(a) how great this risl 1s and (b)
when it may matcerialise, remembering
that he may lose a job and be thrown on
the labour market more than once (for
example, if he takes a job and then
finds he cannot manage it because of
his disabilities}. The next stage 1is
to consider how far he would be
handicapped by his disability if he was
thrown on the labour market; that is
what would be his chances of getting a
job, and an equally well paid job.

These cases show that the starting peint is che plaintiff's
carnings at the time of trial and there is no evidence of loss
on his pre-accident earnings.

The evidence i1s that he worked as a securily guard and
at the end of & full eight hour shiit he is tired. To my mind
there is nothing unusual in this condition. inyone who works
conscientiously should be tired at the end of an eight hour shift.
The plaintiff has to show that as a result of the injury there is
a substantial risk of loss of employment in the future. There
is no evidence that he will have difficulty in finding
alternative employment., There is no evidence that any subsequent

employment would result in a diminution of earnings.



lMrs. Khan scught to support the award urging that the
learned trial judge hiad used as the basis for his award the
pre~accident earnings of the plaintiff and that there was
enough evidence for the judge to find a real risik of handicap
on the labour market.

While the authorities show that in the assessment of
damages under this head there must be some speculation, they
also show that there must be some evidential support for the
excursicn into the realms of conjecture. The principles to be

applied are clearly set out in the judgments in Moeliker's case

and the starting point should be the plaintiff's ecarning at the
time of trial. The learnea tcrial Judge used the pre-accident
earnings as a basc figure. But with whait did he compare tiis
figure to ascertain chat there was & substantial risx that the
plaintiff woulc be at a disadvantage in the labour market in

the futlureZ The deliberatec decision of the plaintiif not to
adduce any evidence of his earnings in the United States of
america cannot lead to an inference in his favour that his
earnings are likely to fall in the future or that he will be
unable to obtain or retain future employment. When the
authorities refer to substantial or real risk of the plaintiff
losing his job this risk must be occasioned by the handicap the
plaintiff has suffered as a result of the .njury. This case is
starved of cvidence from the plaintiff in suppori of these
essencial aspects of his case. 'The medical evidence did not
disclese the percentage extent of the permanent disability caused
by the injury to thc plaintiff's vocal chords. There was no
evidence of the types of employment for which the plaintiff would
be unsuited in the United Staves, except thav he would have to

avoid lifting heavy objects. 1 am therefore of the opinion that
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this 1s adverse to the plaintiff and must result in the
substancial awarcd for loss of earning capacity being set aside.
Mr. Givans submicted that the award for general damages,
pain and suffering and loss of amenities of $140,000.00 was
excessive and should be reduced by at least one third., He
referred to Dr. Halda Shaw's evidence and the report of
Dr. Jadusingh,; submicting that althougbh Dr. Shaw indicated
permanent disability he did not give a percentage. He contrasted

the case of Priestly vs. Vincent Forbes S.C.C.... 25/72 dated léth

June, 1974 with this case.
Mrs. Khan submitted that the award was appropriate and
should not be altered. She contrasted the awards in

Sanquinette-Steele vs. lrons (supra) and Priestly’s case as being

at the lower and upper ends of the awards scales and said that
Pcmmells' casc fell between them. The Court “should be bold and

take a leap upwards”. Housecroft v. Burnett (1%26) 1 All E.K.

page 332.

Dr. Jadusingh's report showed that the plaintiff "had no
post operative problems and had recovered remarkably well."
Dr. Shaw found he had -

1. shortness of brecath upon exertion;

2. a grossly disfiguring scar to his neck;

3. hoarsencss which can be the result of
singing shouting oir italking. any
activity protessionally or sociully
that requires any increasecd rate of
breathing ocr oxygen flow into the lungs
will result in the plaintiff having
shortness of breath. %This will also
occur when plaintiff has sexual intec-
course;

4. there was narrowing of the plaintiff's
airways in the healing process. This
condition is permanent.

This plaintiff had had operations extending over a period of
three months. When his case is compared with that of Priestly

it will be seen that Mcs. Priestly's injuries were more severec.
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Mrs. Priestly a 27 year old policewoman and housewife
on loth December 1968 sustained injury to the chyroid cartilege
and scarring immediately above the vocal chords and a blocked
airway. ©She was 1inand out of hospital up to 17th July 196% and
underwent many operations. SChe suffered residual narrowing of
the airway, shortness of breath on exertion ana her voice was
weak more in the nature of & whisper. Che had a severe disability.
Even a slight cold infection causecC serious airway problems and
on one occasion she had to be readmitted to hospital because of
respiratory embarrassment causcd by a cold. She had to take
precautions beyond the ordinary. We further improvement in her
condition scemed possible and her disability was considered
pernanent. Ln award of $15%,060 was increased to $29,000
by the Court of iLppeal in 1974,

Mrs. Khan submitted that the award Lo Mis. Priestly would
today attract a multiplier of 11.5543 using figures supplied by
the statistical institute.

There is nc doubt that the injuries Mrs. Priestly sustained
are more severe than those of the plaintiff. Mrs. Sanguinette-Stecele's
injuries fall shcre of the pluaintifi{'s so . accept Mrs. Khan's
submission that the plaintiff assumes a median position. In

considering the award made in Housecroft v. Burneti (supra) there

appears this dicia cxtracted frcem the judgment of O'Connor L.J.
who cdelivered the judgment of the Court:

"The task of updating awarcds for non-
economic loss in personal injury cases
to compensate for the fall in the
value of money is not and cannot be a
precise art, and because of the
variability of the human condition it
is generally impossible to set a tariff
for awards for personal injuries.
Moreover the bracket which emerges from
decisions of the Court of iippeal will
necessavily have a spread because the
Court of Ippeal will not interfere with
such an awarc unless it is manifestly
too high or too low or 1t can be shown
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"that the judge has erred in principle

in relation to some element that goes
to make up the award. Furthermore,
cases decided before 19738 do not offer
a true comparison for the purpose of
updating the level of awards; more
recent awards are a better guide
because they are net of sums assessead
separately which in fact compensate for
loss of amenity in part”. (Zmphasis mine)
~dopting and applying this approcach tc the instant case
it cannot be said that the award of $140,000.00 for pain and
suffering and loss of amenity is manifestly too high and it has
not been shown that the judge erred in principle in making this
award. 1 therefore would allow the appeal in part and dismiss
1t in part. The award for loss of earning capacity is set aside
the award of $140,C0CC.C0 for general damages is affirmed.
The appellant is to have his costs to be taxed if not

agreed.

ROWE, P.

I agree.

PCRTEO J -;‘A -

i agree.




