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il _THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL WNO. 87/91

BEFORE: THE HON. MR. JUSTICE ROWE, P.
THE HON. MR. JUSTICE FORTE, J.A.
THE HON. MR. JUSTICE WOLFE, J.A. (Ag.)

BETWEEN MICHAEL EDMONSON APPELLANT

AND JOAN EDMONSON RESPONDENT

Garth McBean instructed by Dunn, Cox
and Orrett for appellant

Gordon_Steer instructed by Chambers,
Bunny & Steer for respondent

June 2 and 23, 1992

ROWE o3

On June <, we heara ana allowed this appeal and indicated
that we would give our reasons in wWriting.

The parti®s werc married on thae 3rd cay of Septembex 1963,
both were conicidoucors to the Wational Housing Trust and appliec
for homes tfrow whe Trust. Tneir applicaticns weic accepted but
the fTrust has o policy of not a#llocatcing ncre than one house ©o
& family. L w2 theretorse only possiblile for one house to be
allocated.

By letter dated January 19, 190 the parties were informed
that their application for a loan of Une Lunared and 7en Thousand
Dollars (5110,000.CC) for the purchase of Lot 33, Ecoone Hall;
Saint Aunurew, naa been approved by the Trust. It was a one huan-
dred percent (1U0%) mortgage. GHome time later the respondenc/
wite signed a "Tenancy Adgreement” consenting to the placing of

the appellant‘s name on the Cexrtificace of Ticle along with hers,
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as “joini tenahkcn,." The Cercificace or Taicle tor vhe properiy
1% guestion has aot yet been issued.

Arcer acguiring the piroperty 1c¢ war leased. both parcies
agr2ed thac the yental from the property siould L€ usea to pay
the morcgage _pscclnants,  In way 1968 the respondent borrowed
the sum of Tan Thousand Dollars ($1lu,0U0,.40) i ber name only.
in corder to sffccc aaprovenenis on tihe housc.

The parvicy Separatea on the Lehn dey of January 19u9.
On the tth day of Sepramcer 1%0Y a letiocr was aduressea to the
hational Houzing Trust reguesting its pormission for the sale
cf the preperty. This lectigs was signew by voth parties. I

stated, inter alias

KEs  LUT 33 - BOONE HALL HOUSING SCHBME

ihe apove unit 1s jJjolintly cwnea by ny
Ausooana (hichaul panmonson) 2nd L. ...
inocuder for cur davorce Lo Lo final,
we LovVe Deen acvised by our Lawyers to
make & sabttlement where ch2 proporiy ie
councyned anu this we plan ¢ o by
selling che unic,
i am thereicre nunbly askKing yous Kinc
approvel for the sale of this unii so
that my oDusband and I may procoud wiltd
our wivoica,"
e whe Yuh February 1990 the yeoust granted
permussrzon to goli Lhe unic.
un che L7t day o July 1990 the appollant/husbana filea
Zh Criganating Suwwncns under section 17 of Lhe Married Women's
Fooperty Acut fer a ceverminacion of ques..ons between himsalf
inG the responuent relating to the cwnexship of the propercy
and particularly fors

(1) & beclacation thau each parcy 1s
envitled ro half shace inu the
propercy.”
Panton J. heard the applicarion on Lhe 14th and Zboh wvay,
1991, n his judgment he found as a fact what the alleocaction of
Lot 33. boone Hall, was moede solcly to the zezgpondent/wite, Ia

support of this finding he indicated Lhat:
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"rhe fLinancy agreemenc' was signed, it
shouid o¢ notea, by the respendent only.
it confirms that the allocetion was made
<0 her @na that she consenica to the
applicant bcing jeined on tno certificate
of titlis,

i my Judgrent the aaaition of the appla-
cant‘s name ©o the certificars of tatle
vag ucne, not bucause of any intcrest ne
was assesting, claiming or proiocting,
but raelher Lo meclL the regquxlerncnss of
the Tiust,.™

he learnsd urial juaye slso founce chat the appellant's
claim to an encitliencnt . vhe beneficiel interest of wihe
property was substancially based co che fect thav ne and che
respondent had sbtained a mervyage i Lholy joint nanes., ie
iound tnav the rospondent paia (he WOrngage inscaiments prima-
rily from che renval income dorived from the property; that the
responuent obtained a loan,; the procezdas of which she utilized
o substantially iapzove the house; aad thal sne was the cne
repayiny thatvt loan. in the light of all those faindings, the
lzarned trilal judgs conclucea that the puoporty welonged sclely
Lo Lhe rospondent/wiie and thorefore he refused the gpplicatica
peae by the appollant,

The grouads of eppesl advanced by the eppellanct are as
rellowss

“L. 92hac whe Leained Judg: CLoed ii
finding thact the housing unit/
pProporty, the subjocu <l wha
appircation; was allocacoc wy
che Wational Housiny Wrust to
ca? hospondant caly having
iegazd te Lhe following ovidance:

{«; 1The evidence that both
parties applied for and
cbteined a mortgage fox
one hunaiad per cent
{100%) of the purchesg
price of cho propoiiy.

(i) 7The evicenc2 that 2ach
parcty appliea for and was
entitled to a housiag unit
but in comformicy wi.th
tne policy of the paticnal
Housing Trust wora, Ln
cespect oi their soparate
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enticlenene, aliscotud one
HousLNg unitc.

4. Thau the Learnecd Judge ¢évied in
finding chat the kesponcop™ has
boen paying thce instalmoncs
albcit pramarily from thz wenual
anu that the Applicanc's contri-
Lutaon has been miniwal having
regard to the followling =viaonce:;

(&) LEkviaence that thab (sic) pazties
orally ayreea chat arter its
acquisition tiwx propuiily
woula Lo reawoad and that the
rental so receivew poousca
Lowerds peying tho mortgagye
instalmencs,

1Ly Evidence that paymsnus of ihe
mercgage inscalmaenis were
made from a Bank @ccount wihlcn
WwAS 1n the joint names oif the
parties."

What are the principles appliec by vhe Couit .r detei-
mining whether a parity nas acguired an interest in property?
1t 18 clear thac prroot of an express agrozment way be roelled
o to deilormine che wnterest of the partics. 'Phis would, of
course, be the pest possible eviaence of & common intention

fcxr joint owneisiiip of che propercy.

Woursc L.J. in Grant v. Edwards | i150u; <& ALl E.K. 4Z¢

at 431 stctatcus
"o wiinye there has been no written
wecloration or agreement, noxr auy
airect provision by the plaistiif
or pazt of the purcaase prict 50 as
Lo GAVS Tase Lo & resulting Lrusc
in her faveour, she must establish a
common rntention peoween her and che
defendant, actco on by her, thzt she
should heve a beneficiel interest in
wne propercey.”

fhus @hers Lhero 1s no <Xpres

n

agreemnent chae Court neecs
to auaaress itself o whether chere is evisence of a commuon
intenticn at the cime of 1vd acguisition Lhan the propexty

1s to be owned jornuly. In wetermining whether or nouv there
was such a common intention, regard can He pela to tae

conduct of the partacs anu also any @xpenditurs ilcurled by

them which is relaiea to the property. ia Lhis case nowever,
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at the outsct neivher party made a cown payment on the purchase
price of ihe house. Thus 1t 1s the conduct of the parties in
the light of che «vidence which is to be analysed.

The "Tenancy Agreement” waich nakes provision for the
names of voth parcies co be placed on the Certifticace of 7Title
is of importance., Generally speaking, =i the matrimonial home
is conveyew to botn spouses as joint tenaats 1L will be
exceprional for =zither tu be able to cluim that tuls gives any-
thing other than a jeint interest in the propertiy.

However f Lt can Lo proven thal a parily’s name was
placed on the ticle as a matter of convenience only and not in
pursuance cf & common intention that the property be jointly
owned, i1t might be possible to also prove tnat the beneficial
interest 1n the propzrty is vested in cne party only.

in Lynch v, Lynch 5.C.C.A. o, 3Us0Y9 Carey J.a. at page

10 stateu:

7t 1s now a fact of modern wconomic

reallly that wany building scciciles

reguire as a mactexr of policy the

names of husband ana wife co oo

joinaa as parties e a mortgage lcan.”

in that case 1t was found that the mere fact of the

moitgage having bocn issuea in the nawc:s of the huspana ana wife
was not suificicnt o give the wife an cntaitlement to a share
in the beneficial interest orf the pioperly. The same principle,
in a sense, applies to the sicuation whoie propaerty is coavzyed
in the names of both partics in that although prama fecie the
parties are jointly entitled, ecvidence may be given to prove

that there was nocommon intention that the proparty would be

jointly owned -~ (sec Harris v. Harris, 5.C.C.A, NO., L/®8l).

The common intenticn that both parcies snould be bene-
ficially cntitled to the nouse is transparcenily clear from the
admissions of the respondent., fThere was noe dispute that due

to the policy of the National Housing Trusi one tamily could
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only be allocatcd one house and on that basis the respondent
swere in her afiicavit that:

“We botn joined together and obtained the

house and the mortgage was onc hundred

percent of the sale price as well as all
costs incidental to the purchase.®

The underlined woras indicate that the parties accepted
the unit as their joint entitlemcnt and thon set about to
obtain funds to purchase same. The significance of the one
nunared percent {(100%) mortgage was not explained bui it may
be nferred that this was possibly auc to the qualification of
both husband and wife for a Housing Trust unit,

In the lecier of September ¢, 1969 the respondent boldly
asserted that "the unit 1s jointly ownaed by my husband
(Michael Edmenson) and 1" anda went on co state that she wished
to settle the accounts with him before chiz £inal dissolution of
the marriage. o dispute arose as to the claim by the appellant
that the mortgage payments were wade from the proceeds of the
rent which incidencally first passed cthrough a joint account
held by the parties before getting to the mortgagor. iIn ny
opinion the wifefs open admissions, her consistent conduct over
the mortgage and the "Tenancy Adreement” together wich the
husband’s conduct in applying for the merigage, 1n acguiescing
in the application to sell the property, and in co-operating in
the total application of the rents towaras the mortgage and loan
repayments are irrefutable 1indications cof a common, expressed
and i1mplied, intenticn of the parties to bz the beneficial
owners of the unit,

it is now necessary to address the share in the bene-
ficial interest in the property te which cach party is entitled.
Earlier it was stated that generally whore 4itle 1s 1ssued 1n
the names of both parties ana there is no direct evidence of
down payments, the Court would lean towards declaring that the

parties have an equal interest. 1n tne instant circumstances
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the fact that the respondent took out & loan to improve the
property is ralevant to determine the respective interests.

The evidence disclosed that tne rental income from the
house was Nine Hundred Dollars ($900.00) monthly. The mort-
gage payments were Six Hundred and Thirty-Two Dollars Twenty-
Nine Cents ($032.29) per month, Thus there was an excess of
over Two Bundred and Sixty Dollars ($260.00) after the mortgage
payments wera made each manth., This excess could be used to
cover periods when the unit was not rented, to effect aecora~
tion, eg. periodical painting and as assisting with the repay-
ment of the loan acquired by the respoadent. However the
contributions nade from the sxcessg rent woula not be sufficient
for the entire repaypent of the loan. In the gircumstances the
loan balance and. Jepaymesis attributable solely to the respon-
dent would increagse her benefieial interast.

lkr. McBean suggested that 1f the loan is to be considered,

the maximum entitlement. of the xegpoadept in the beneficial
interest of tha property would be sixty percent (50%), and
the appellant would therefore bhaue forty percent (40%).

Mr. Steer is amepable to that suggestioa.

For the reasons given herein the appeal 1s allowed and
the order of the Court below 1s set aside,
It is hereby declared:

(1) That the appellant/husband 1s
entitled to forty percent (4U%)
beneficial interest in the nhouse
and the respondent/wife to saxty
percent (60%) beneficial interest.

(2) That the preoperty be valued and
that each party be at libexty to
purchase the share of the other
with the respondenct/wife having
the first option to purchase the
share of the appellant.

Alternatively:
(3) 'That the property be solc at

public auction and thz net pro-
ceeds be divided as at (1) above.




(4)

(5)

A,z

I agree,

.

That in the eveat of sale at (3)
above the Registrar be empowered
to sign a Transfer if the respon-
dent fails or is unable to do so.

That there be no order as to
costs here or in the Court below.

WOLFE, J.A. (Ag.):

I : quee.



