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PATTE A

On the 7th February, 1995 the appllcant DWIght Fender was convicted in
the Home Circuit Court on an |nd|ctment whlch charged him jointly with one
Marcus Jackson with the capital murder of Greg Williams in the course or
furtherance of a robbery. “At‘ the time of the ‘offence, the applicant had not
attained the age of eighteen years, and he was therefore sentenced to be
detained during Her Majesty’s pleasure.

At the close of the case for the prosecution, counsel for the Crown
admitted quite frankly that a case had not been made out against the accused
Marcus Jackson. Counsel for the applicant then made submissions to the judge
to the effect that there was no case for the applicant to answer. The judge ruled
that there was a case of capit‘al‘ mufder for the applicant to answer, and
continued:

“There is no 6ase for the accused Jackson to
answer. Now, Mr. Foreman and members of the jury,
we have got to the stage where the Prosecution has
closed its casé. The Crown Counsel has conceded
that the Prosecution has failed to make out a case
against the accused Jackson. In relation to the
accused Fender, Counsel for the Defence has
submitted that the Prosecution has also failed to

make out a case against Fender. | don't agree with
that submission in relation to Fender, and my ruling is



that Fender has a “ case to answer. But | agree that
the Prosecution has failed to make out a case against
Jackson. So | am going to direct you at this stage to
return a verdict of not guilty in respect of the accused
Jackson. After you do that, then the case will
continue against the accused Fender, and at the end
of the day, it will be for you to say whether the
accused Fender is guilty or not guilty of this charge of
murder.”

The submission of no case to answer in respect of the applicant and the
ruling, which is quoted above, took place in the presence of the jury. There was
no objection to the procedure as it was then the accepted practice, but before us
Mr. Golding submitted that the trial judge “ erred in law when he allowed a
submission that the accused shouId be d|scharged at the end of the
prosecution’s case to be made in the presence of the jury.” This submission, no
doubt, was prompted by the ruI|ng of the|r Lordshlp s Board in the recent case of
Rupert Crosdale v. The Queen (unreported) Prlvy Council Appeal No. 13 of
1994 delivered 6th April, 1995 It was readlly conceded by counsel for the
Crown that an irregularity had occurred, but counsel for the applicant did not
make an issue of it as he expressed the view that the applicant was in no way
prejudiced by the procedure adopted We are in complete agreement with
counsel. Although the Judge shouId have |nV|ted the jury to withdraw during the
submission of no case and his ruling thereon, his failure to do so is not fatal to
the case. He remained s||ent durlng the subm|ss|on and in the circumstances of
this case, we are of the view that there was no r|sk of prejudice resulting from the
irregularity. ‘

The second and third"grounds of appeal questioned the ruling of the trial

judge that there was a case for the appIicant to“answer and both grounds were

1

argued together. Mr. Goldlng advanced two d|st|nct reasons why the case
should not have been left to the jury. Firstly, he contended that the evidence of
the sole eyewitness for the prosecutlon was so discredited and was so
manifestly unreliable, and, .secondly, that the q\uallty of the visual identification
evidence was so poor, that on both Iirnbs, it was the duty of the trial judge to stop

the case upon the no-case submission.



The crucial witness called by the prosecution was Gregory Williams, the
twin brother of the deceased. He related the circumstances in which his brother
died. At about 8:00 p.m. on the 30th September, 1993, both brothers were riding
bicycles in a southerly direction along Orange Street in Kingston. The witness
was proceeding on his left hand side of the road ahead of his brother, who was
riding nearer to the middle of the road. On reaching the junction of Drummond
Street and Orange Street, the witness said he saw a group of boys, about five in
number, standing on the sidewalk by a betting shop on the right hand side of the
road. He recognised the applicant, whom he knew before for “ about three to
five years” , and two of the others He was r|d|ng slowly, and on reaching by a
bus stop further on, he Iooked back and saw h|s brother going to the right hand
side of the road to where the group of boys were. The witness said he was just
about bringing his bicycle to]a stop when he heard his brother shouting him by
his pet name, “ Ally, Ally, hospltal hosprtal hospltal " He jumped from his
bicycle and ran towards hlS brother who was also running towards him with
blood spurting from his neck His brother’s b|cycle was lying in the middle of the
road about ten feet from the wrtness and he savy the applicant, who had a knife
in his hand, taking it up. HlS brother was then ]USt about a foot from his bicycle.
That was the last time he ih’saw the appllcant and his brother's bicycle. He
concentrated his attention to stopplng the bleedlng from his brother’s neck while
they both ran to the nearby K|ngston PubI|c Hospital. There his brother
collapsed and died.

The witness in his examlnatlon in-chief sa|d that he was able to see and
recognise the applicant and two others by means of a street light which was
about two feet away from where they stood on the sidewalk. (On pointing out
the distance, it was estlmated to be “ five to six feet”). As he rode by the
applicant, he saw “ his faoe and his body” and he looked at him while slowly
riding a distance of twelve feet (est|mated) The witness said he saw the
applicant’s face again when he was takrng up the bicycle, albeit sideways. On

o i
each occasion, he said he saw the applicant for “ just a couple of seconds.” He



noticed that the left eye of the applicant “ was damaged” , but that was not the
first time he was noticing that about the applicant.

The witness was subjected to a most searching cross-examination, which
ferreted a number of inconsistencies, discrepancies and contradictions in his
testimony. He said the group of boys were standing on the sidewalk on Orange
Street and the light which was on Orange Street shone on Orange Street as well
as on Drummond Street but mostly on Orange Street. His deposition on this
point, taken at the preliminary enquiry, was put to him and he admitted that he
said then that he “ saw oouple of guys standing on Drummond Street” , and that
the streetlight “ did not sh|ne on Drummond Street it shine mostly on Orange

Street.” Again, he said he d|d not know if h|s brother was talking to the boys or

‘t.

they to him, when his brother went over to where they were. He admitted that at

i

the preliminary enquiry he said then, “ | saw him ride and stop right in front of the

\‘.

boys; they were talking to him; |t Iooked I|ke about two of them talking to him.”
Ao

He explained this |ncons|stency by sayrng that what he said at the preliminary
enquiry was true, but he d|d not remember but “it look like them did a talk to
him” , although he did not hear what they were say|ng He said he could not say

how long a time had elapsed between the t|me he first saw the group of boys on
RE

the sidewalk, and when he heard h|s brother caIIrng to him, but on refreshing his

-
I‘...

memory from his depos|t|on he agreed that |t was “less than a minute.” He
further admitted that at the preI|m|nary examlnatron he said, “ | saw ‘Goatie’ and
Riley but | could not make out the others faces" while at the trial he said he

recognised “ Goatie” and two others (The appllcant is called “ Goatie” ). His
i

explanation of this d|screpancy is quite reveaI|ng “Your honour, | was mixing
i

them up.” He further said he did not recognlse a|| the persons in the group. He
zl

knew a man named Riley, but he denled saying that Riley had a knife in his hand
that night. Again, his deposrtlon was put to h|m and he admiitted saying he saw
“ Goatie” and Riley with kanGS and that Rlley had a knife in his hand. He
admitted that he was frrghtened and shocked when he saw his brother bleeding,

but he said that he was not mustaken that it was the applicant with knife in hand



who was taking up his brother’'s bicycle; they were then about twenty feet
(estimated) apart. He was towing someone on the cross-bar of his bicycle and
riding in the wrong direction along a one-way street, while one or two vehicles
with lights came up in the opposite direction, and it was in those circumstances
that he first saw and recognised the applicant “ for a couple of seconds”. His
evidence that he knew the applicant for “ about three to five years” did not go
unchallenged. He was cross-examined in this fashion:

“Q: Now tell me, you and Goatie didn't go to
school together?

A: No, sir.

Q: You and Goatie not friend.:

A:  No,sir. "

«:  You never talk to Goatie?

A: No, sir. V'

Q:  You don't know where Goatie lives?

A: No,sir. ”

Q:  You don't know that? ‘So when was the last

FP

ime that you had seen Goatle before the incident?
A: ldon't réally member (sic) you know.

Q: You don't really ‘member?  You don't
remember? All right, Mr. Williams...

A: Yes, sir.

Q: ...When was the first time you saw Goatie with
a bad eye witha deformed eye?

A: | don't quite remember.

Q:  You dor't remember? So tell me, it is about a
year or two years you may have seen him. You say
you know he had a deformed eye, was it two years?
A: |don't rje"member.

Q: You donz’t see him often?

A: No, S|r .

He finally admitted that he d|d not see who it was that stabbed his brother.



The real issue that emerged at the close of the prosecution’s case was
whether the applicant had been correctly identified by the sole witness as the
man who committed the murder. There was no evidence whatsoever to
corroborate the evidence of the sole eyewitness. Two men were arrested by the
police on warrants, the applicant and Marcus Jackson, but the witness did not
mention Jackson’s name at the trial, and as we have seen, he was acquitted on
a no-case submission. The question that arises for a decision is whether the
trial judge should have exercised his power to stop the case against the
applicant also at the close of the prosecutlon case. It does not appear that the
credibility of the witness was in |ssue then it would be the function of the jury
and not of the trial judge to assess the value of the evidence. It is the quality of
the identification evidence that is relevant at th|s stage

In R. v. Turnbull [1976] 3 AII E.R 549 Lord Widgery, C.J. stated the
principles by which a trial judge should be guuded when faced with a case in
which the crucial issue is rdentlflcatron At page 553 the relevant passage
reads: . |

“When, in the :judgment ef the. triat judge, the quality

of the identifying evidence .is poor, as for example

when it depends solely on a fleeting glance or on a

longer observation made in- difficult conditions, the

situation is very different. The judge should then

withdraw the ‘case from the jury and direct an

acquittal unless there is other evidence which goes to

support the correctness of the identification.”
The principle laid down in Turnbull (supra) is a part of our law, and this was
emphasized by their Lordships’ Board in Junior Reid v. R. [1989] 3 W.I.R. 771
P.C. Identification evidence-has emerged as. a special class of evidence which
requires special treatment and warnings, and their Lordships concluded without
hesitation “that a significant failure to follow the guidelines laid down in
Turnbull will cause the conyi'ction tobe-quashec‘t because it will have resulted in
a substantial miscarriage of‘justice "

In the instant case, there were palpable weaknesses in the identification

evidence. The witness did not say how far away the applicant was on the first

view. They were on opposite srdes of the road, and nothing was happening then



to attract the witness’ attention to the applicant. His evidence of seeing the
applicant for “ a couple seconds” could be taken literally, since he said that he
travelled an estimated twelve feet while looking at the “ face and body” of the
applicant. That would mean that he was travelling at approximately 4 m.p.h.
which fits in with his evidence that he was riding slowly. There is evidence of
on-coming vehicles that certainly would call for his attention. The next view he
said was when the applicant was an estimated eighteen to twenty feet away,
bending over to take up his brother's bicycle, and then he only saw * the right
side of his face.” This view must be looked at in the light of what was
happening then. The witne_ss said he heard his brother bawl out and he
continued:

*...when him bawl out, him call out my name, right?

Him did a run come towards me and me jump off my

bicycle and run towards him.”

|

He said he saw blood spurtllng from his brother’s neck - he was frightened and
shocked. It seems quite clear that a view in those circumstances for “ a couple
of seconds” could only have been made |n very difficult conditions. The
situation must have been qulte terrlfylng | N

Given the numerous contrad|ct|ons and |ncon5|stenc|es in the evidence of
the witness, his admlssmns wh|ch cIearIy show. that he was not well acquainted
with the applicant, the dlffrcult cond|t|ons in whrch the alleged views were made,
it is crystal clear that the qua||ty of the |dent|f|cat|on evidence was extremely
poor. There was no other evrdence to support the correctness of the
identification. It was in those circumstances and on that evidence that defence
counsel made the submission to the Iearne.d. trial judge that the case should be
withdrawn from the jury. Counsel for the Crown Was not heard in response; the
submission was rejected and the defence caIIed upon.

Before us, Mr. Goldln;;rewewed the |dent|f|cat|on evndence in particular,
and the prosecution case generaIIy, and submltted that the case ought not to

have been left to the jury. He re||ed on Turnbull (supra) and on R. v. Galbraith
A ‘ o

[1981] 2 All E.R. 1060. He submitted that the prosecution case was tenuous



and that the trial judge should have concluded that “ the crown’s evidence, taken
at its highest, is such that the jury, properly directed, could not properly convict
on it’, and in those circumstances, it was his duty to stop the case.

There is merit in the submission on both limbs of Mr. Golding's
arguments, and the application for leave to appeal must be granted. The quality
of the identification evidence is extremely poor and so unreliable that the case
ought not to have been left to the jury by the learned trial judge. Further, when
the prosecution case is viewed as a whole, it is 'plain that a conviction based on
such evidence would result in a miscarriage of justice.

The reasons stated a,taove and the conclusions arrived at are sufficient to
dispose of this application, tlautMr Goldin,d bti_t‘ fbrward a fourth ground which is
worthy of mention. It is this:

“4.  That the learned trial Judge should not have

left the charge'of Capital Murder to the Jury as there

was absolutely no evidence to support this charge

and that in so doing he left the Jury'to speculate.”
He argued that there was ho evidence to support the charge since the sole
witness could not say who it was that stabbed the deceased.

As we have seen, the indictment charged capital murder committed in the
course or furtherance of robbery. The Crown alleged that the appellant was
seen taking up the deceased’s bicycle with a knife in hand while the deceased
was about one foot off, runhing away from his bicycle with blood spurting from
his neck. The bicycle was never found. The post mortem examination revealed
that death was caused by a“q incised stab 'WOun‘d at the base of the left side of
the neck which travelled dovf/hwards' into fhé left chest cavity where it penetrated
the ascending aorta. The i;;atﬁb‘lbgi.st”whb perfprmed the examination opined
that the wound was inflicted With a ’shérp>ihstruﬁ1ent such as a knife. It seems
plain that the irresistible inference must be that |t was the appellant who inflicted
the injury and stole the biqyc|e. Murder cdvmmitted in those circumstances is

capital murder [see section 2(1)(d) of the Offences against the Person Act (as

amended)]. There is no merit in this ground.



From what has been said before, we are of the view that there would be a
miscarriage of justice if the conviction was allowed to stand. In the event, the
application for leave to appeal against conviction is granted. We will treat the
hearing of the application as the hearing of the appeal. We therefore allow the
appeal against conviction and quash the. conviction and sentence. We enter a

judgment and verdict of acquittal.



