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ROWE P.:

Premisc¢s known as 57-59 Half-Way-Tree xoad and
1% Carlton Crescent, St. Asindrew comprised of six parcels of
land, each under the kegistration of Titles i.ct, were put
up for sale by public auction by the respondent, on October
5, 196¢, Raymond Clough, nHttorney-atv-Law attended at the
auction and pid in his own name the sum of $11,500,000.60
for these parcels which bid having cxceeded the reserve price
of $11,200,006.00 was accepted. Clough later rominated the
appcllant as the party into whose name the properties should
be transferred.

In compliance with Clause 4 of the Conditions of
Cale, on October 5, 1989, Clough paid the sum of $2,875,u00U.00
being 25% of the purchase price, as a deposit, and agreed to

pay the remainder of the purchase price and half the costs of



transfer within fourtecn days from the date of the sale. By
letter dated Cctober 23, 1989 the respondent rescinded the
agreement for sale and forfeited the deposit, on the basis
that the appellant had neither paid the balance of the purchase
price nor provided an unconditional accepitable Banker's Under-
taking, in lieu, by October 20, 1989. in offer of a Manager's
cheque from Jamaica Titizens Bank in the sum of $5,012,579.82;
repiresenting the balance of the purchase money, costs; and
interest at 12% from Cctober 20-2¢ on October 26, to complete
the purchase was rejected by the responcdent on October 27 and
the cheque was returned. Litigation followad.

Dispute centered around che interprecation of Clauses 4,
5, 6, 7, 8, 13, 15 of the Conditions of Sale. These I set out
below:

4. Immediately after the sale the
purchaser shall pay to the
Luctioneer at his isuction Rooms a
deposit of TWENTY FIVE PERCENT of
the amount of the purchase money
of the property and sign the
agreement enaorsec hereon for tlie
completion of the purchase
according to these conditions.
The purchaser shall pay the remainder
of the purchase money together with
vhe amount payable by the purchaser
under paragraph & hereof within
FOURTEEN (14) days from the date of
the sale to the vendor's Attorney-at-
Law SHIKLEY~-&aHRN EATOH  of Wo. 153-
155 East Street, Kingston. immediately
upon such payment the vendor pursuantc
to the provisions of bLection 1ub of the
kegistration of Titles Act will
execute a cransfer to the purchaser and
lodge same for registration.

5. if from any cause whatsoever other
than the wilful default of theo
vendor the purchuse shall not be
complete on or before che expiration
of chirty (30) days from the date of
the auction the purchaser shall pay
interest at the rate of Twelve Dollars
per centum per annum on the uvnpaid
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amount of the purchase money irom
the time hereby fixed for the
payment of the same until the same
shall be actually paid. This
condition is without prejudice to
any right or remedy roeserved to
the vendor by any other of these
conditions.

The property is uncer the operation

of the hegistration of Titles Act

and the title 1s as disclosed by the
Certificate of Title issued in

respect hereof. The vendor is

selling as the

an¢ a draft transfer which shall

be prepared by the vendor's isttorney-
at-Law shall be submitted to the
purchaser or his uittorney(s)-at-Law
for perusal and approval and the ccsts
of the same shall be in accordance
with the scale of chaige of the
Jamnica Bar wmssocliation and such costs
cogether with stamp duty and
registration fee shall be borne by the
vendor and the purchaser equally.

41l reguisitions and objections (if
any) in respect of the title,
gescription of the property or
particulars or otherwise arising out
of the sale and nor precluded by
these conditions shall be delivered
in writing to the vendor's Attorney-
at~Law within SEVEN DAYS from the
delivevy of the draft transfer for
perusal and approval. If no objections
or reguisitions bLe made within the
pericd aforesaid the title and the
terms and form of the draft transfer
shall be dcemed to have been accepted
and approved.

If the purchascr shall make any objection
requisition respecting the title to the
property which the vendor or its
Attorney-at—-Law shall on the ground of
expense cr otherwise be unable or
unwilling to answer satisfy or comply
with the contract for sale of the
property may be rescinded by the vendor
(notwithstanding any attempt to remove
or satisfy the same negotiation in
respect therceof) unless the purchaser
withdraws such objections or
requis.tion within seven days after the
delivery of a letter from the vendor's
Attorney(s)-at-Law cdeclining to

answer such objecition or requisition.

T T
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Tf the purchases

shall fail

to observe or comply with

any of the foregoing stipula-
tion on his part his deposit
shall be forieited to the
vendor who shall be at
liberty (withcut tendering
any transfer) to re-scll

che property either by public
auct.on or private contract
at such time and in such
manner and subject to such

conditions as

may think
ciency ia
result on
costs anc
a re-sale
sale,

:he vendor

fit and any defi-
price which may
and all charges
expenses attending
or attempted re-
together or sendered

useless by such defaulc,
shall be madce good and

paid by the defaulting
purchaser at the present sale
and be recoverable from hin
by the vendor as liguidated

damages.

Any incrcase of

price on a re-csale shall

belong to

the vendos:.

R R I A

15. Vhenever

ndex

these condi~

cions an act should be per-
formed or a payment made at

or within

a stated perioad

Lime shall be of esscnce of
the contract,®

n nis Stacemenc of Cla

im the appellant alleged

that the respondent was in breach of iis duty to act promptly

in carrying out .cs obligations uncer the agreement and that

it failed to submit the drafrt

of cosits within a reasonable

transfer and accurate statement

Line sc as to c¢nable the

appellant. to fulfil his own obligations under Clause 4.

Conseguently the appellant alleged that its own acts between

October 18 and 26 were a sufficieni pecsformance of the

contvact and the puilported forfeiture was contrary to

Clause 5 of the Conditions of

Cale.

Alternatively at

alleged that by charging interesi the respondent acted in

-~
va

breach cf the Conditions of

le.

Paragraph 11 of the

Statenent of Claim was in these cerms:



"Further or in the alternative,
the Plaintiff avers that the
Defendant by its conducu failed
©o carry out its obligaiions
promptly and/or waived whe appli-
cation of Conditions 13 and/or 15
o Condition 4.

PARTICULARS

a) ceseccecoenasessacas

{1 The Defendant extended the
date for payment of the remaindes
of the purchase monies, and/or

(c) The Defendant acknowledged
the existence of che contracts
of sales after the 15th day of
October 1989 and/ov

(aj The Defendant had evinced a

clear intention of proceeding
pursuant to Condition 5."

The final alternative claim was an averment that in
che circumstances the forxfeiture was harsh and unconscionable
and that the appellant should be relicved therefrom.

Specific performance and a return of the amouniL paid
for interest weire two of the remedies sought, together with an
injunction to prevent the respondent from dealing with the
properties in any way pending the determination of the action.

A further remedy sought was that:

R T T

(5) +f the court finds chat the
Plaintiff has been in Lreach
of the saida Particulars and
Conditions of Sales, rvelief
from the alleged forfoiture
on such terms as the Courtc
deens fic;"

Apart from uenials, the Defence, as pleaded, said in
paragraph 13 tha. the agrecemenz expressly piovided for che
paymeni of a depcsiv of 25% of the puichase price and che

remainder therecf within fourieen days thereafter and that by



-6

Clause 15 iimc was of the essence of the contract for any
act that should be peirformed or payment made within a stated
period. The Defence wvent con te say thait Banker s Undertakings
presentcd by vhe appellants were clearly unacceptable and that
the appellant wes so informed and chat coirespondence from the
respendent clearly suvaced that it was nol waiving any of its
tights under tho Conditions of Sale wien .t extended certain
couriesies to the appellanc.

Zacca C.J. identified eight quescions which arose fou

his determination and disposed of them in this way:

1. The appellant could not complain
of delay on the part of the
respondent in focwarding the drafc
transte: ana accurate statement of
accounts bccause -

{a) the appellant was under a
duty to tender tche balance
of the purchase price and
all monies due by che date
specified in Conditilon &3

{b; that the appellant contri-
buted to the delay by
making proposals to the
respondent contrary to his
obligations undes the
contract;

{c) the appellanc was able to
provide an Underiaking
within the critical period
of fecuricen days, albeit
an unaccepcable one.

The lecaineéd Chief Justice referred to the judgment of

Sir ficholas Liowne Wilkinson V.., in Crane and Another v.

Debono (1i%80) 3 All E.R. 485.
As to ithe second question the Chief Justice said there
was no evidence that the respondent could not conplete within
fourtecn days and fuithermore that that issue was raised for
the first time et crial. There was no ambiguity. in his view,

3

between Clauses 4 and 5 as to the date of completion. Clause 4



provided for a completion date within fourteen days while
Clause 5 provided for the payment of interest in certain
circumstances. In his view Clause 5 did nci provide for a
completion date within thirty days of the date of the
auction., He held that the letters of Octobey 19, 19892 from
Lhe respondent to Jamaica Cicizens Bank and Raymond Clough
did not create an extension of the completion date to thirty
days from October 5, 1969 but was a reqguest for an Undertaking
to be given wi:ihin twenty-four hours.

The fifth, eixth and seventh questions were formulated

in these terms:

5. By extending the completion date
cither to the 20ch Cctobeyr, 1989
or to 30 days from the date of
the auction, time was no longers
of the essence and the defendant
was obliged to serve a new notice
making time of the essence. 7

6. in any event the balance of the
purchasc money was paid on the
26th October, 1989 and thercfore
paid within 20 days of the cate
of the auction.

7. py extending the completion date
to the 20th October, 1989, time
was no lenger of the essence and
the defendant not having scived
a new notice making time of the
essence then the payment of the
balance of the purchase money
on the 26th Gctober, 1989
effeoctively completed the sale.”™

After an exhausvive survey of the English, Canadian,
Ausctralian and New Zcaland authorities the Chief Justice

held that:

" Where as in the instant case
time having been made of the
essence of the Contract, and
the date for payment extended
for 24 hours, the extension
cf time mercly subsiituted
the later datc for the original
date, so that time continued to
be of the essence,; though in
respect of the later date.”



Zacca C.J. went on to refuse specific performance and
:n turned his attention to a determination of whether the

25% deposit was in the nature of a true deposit or amounted
to a penalty, in corcder to answer the appellaunt’s contention
that the respondent had no right of forfeiture.

The evidence before him came from two attorneys-at-law
one representing each party wc the auction. The respondent's
attorney in speaking of the cmount and purpose of the deposit

said:

"The deposit was 29 percent. It is
fixed at 2% percent becouse:

(i) there zre attendantc
costs at auction sales
which had to be paid
immediately following
the auction;

{ii) it is a sum which 1is
set to assure that
persons do not bid
frivolously at the
auction.

The deposit requiced at aucicion sales
by othe¢r kanks is similars to the 48
percent. ...... Hational Comme,cial
‘Bank requisres a deposit of 50%.°

When cross-—examined she admitted -hat the 25% was far in

excess of the amounil requircd for the payment of transfer tax

stamp duty and registration fece. Aucltioneei’s fee would not
exceed 5% and cthe other cocts attendant on the auction were
in the region of $3.000.00.

lir. Clough, for the appellani caid:

iL is not in my experience in auction
sales fora deposit of 25 percent to be
regquired. I have seen 1C percent, 1O
percent, 25 percent, 40 percenc. It
is not unusual to see a deposiit of 25
percent irequired in auction sales. In
an auclkion sale, there is additional
auctioneer’'s costs and expenses. The
auctioneer's commission is usually 5
percent if the property is sold, in
adaditior. to costs and expenses.”
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Upon this evidence and having regard to the

authorities revicewed by him, Zacca C.J. held:

"Having regard to the evicdence of

Mp. Clough and Miss katon as to

the practice in Jamaica and having

considered the cases cited, 1 am

of the opinion that the deposit of

25 percent in the instant case is

to be regarded as a true deposit

and is not a penaliy.”
With that view of the law having regard to the evidence of
Eaton and Clough, /ttorneys-at-Law, Zacca C.J. refused to
grant relief from the forfeiture.

This appeal secks an order for specific performance
and alternatively that the appellant be entitled to rescind
the contract and obtain an order for the refund of the deposit.
In the further alternative the appellant prays that if the
Court finds that it is in breach of the Conditions of Sale
that it be granted relief from the alleged foxfeiture on such
terms as the Court deems just. Iliowever, at the commencement
of the hearing; the appellant informed the Court that it had
purchased the properties the subject of the dispute from the
Jamaica Citizens Bank for the sum of $11,500,000.00. 4c a
consequence the appellant was not sceking the remedy of
specific perfcrmance bul on the basis that it would have been
entitled to that remeay, it would in the alternatvive be entitled
to rescind the agreements and claim a refund of the deposit.

i now turn tc the issues as they were presented in
argument. 4 defendant, it was said, would not be permitted by
the Courts to take advantage of his own wrong. If therefore
the respondent by its conduct, in breach of its obligations
under the contract, causcd or contriouted to any delay which
occurred, the respondent could not rely on that delay to
rescind the contract. This argument was founded upon the

appellant's interpretation of Clauses ¢, 7, and & of the



Conditions of Sale. Under Clause 6 the vendor's attorney-
at-law was obliged to prepare and submit a draft transfer

for perusal and approval by the purchaser’s attorney-at-law.
It was said too, that this clause concained the further
obligation on the vendor to tender an accurate completion
statement together with the draft transfer. Clauses 7 and 8
provided for requisitions. The purchaser upon receipt of the
draft transfer could within seven days thereof make
requisitions or objections regarding the title and the vendor
then had a further seven days after receipt of the requisition
or objection to call off the sale or fulfil the demand.

The appellant submitted that by sending the draft
transfer and Statement of Account on October 17, 1989, two days
before the date set for completion, the respondent was in
fundamental breach of its obligation under Clause ¢ and could
not rely on its own delay to rescind the contiracts of sale.
Appellant's Counsel submitted that the respondent was under a
contractual obkligation to prepare the draft transfer and a com-
pletion statement within a reasonable time having regard tc
all the circumnstances and in any event more than seven days
preceding the 19th Octcber o enable the appellant to have
sufficient time to do all that was nccessary to complete the
huge real estate transaction.

The auction sale and payment of the deposit occurred
on October 5. On Sth October the auctioneer advised the
respondent's attorney-at-law of the sale. On that same day
Mr. Clough made oral representations to the respondent's
attorney-at-law propeosing that both partics agree to reverse
the sales transactions made at the auction. These proposals
were submitted to the respondent. Clough telephoned repeatedly

enquiring if his proposal was acceptable. Then on October 17,
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the drafv transfer and Statement of Account were

Clough.

The cxplanation given by Miss Eaton the

attorney for non-acticn before Ocirober 17 was:

The regquirement for reasonable time within which to

"

I did not senc the draft transfer
until the 17th Cctober because
Mi. Clough had been putting
forward the same proposals and I
was olso awaiting instructions
from my client concerning the
proposals. This would not

necessurily prevent ne from sending

the documents earlier if I wishied
Lo waste time."

sent ©o

respondent's

perform an act is dealt with in Chitty on Contracts 26¢th Ed.

vVol.

which Hick v. Raymond [1893; A.C. 22 is a good example.

1

P-

15C5¢

“Where a paity to a contract under-

takes to do an act, the performance

of which depends entirely on him-

self, and the contract ie silent us

to the cvime of performance (oi merely

uses indefinite words such as ‘with

all dispatch®) the law Implies an

obligation to perform the act within

a reasonable time having rcgaxd to

all the circumstances of the case.”

This principle is exemplified in a series of cases of

to a strike in the port of London a ship could not complet

the discharge of its cargo

supply of labour. At page 22 Lord Watson szid:

"When the language of a contract

docs not expressly, or by
necessary implication, fix any
time foi the performance of a
contractual obligation, the law
implies that it shall be por
formed within a reasonable time.

The rule is of gencral application,

and is not confined to contractis
for the carriage of goods by sea.
in the case of other contracts
the condition of reasonable time
has been frequently interpreted;
and has invariably been held to
mean that the party upon whom it
is incumbent duly fulfils his

Due

e

as it could not citain alternative




“cbligation, notwithstanding pro-
cracted delay, so long as such
Gelay is attributable yo causes
beyond his contreol and he has
neithev acted negligenily nor
unreasonably.”

tt was subniitited that the principle in Hick v. Raymond

{(supra) as to recsonable time is peculiarly applicable to real

estate transactions. Cross J. did apply the reasonableness

principle in Re Longlands Farm etc. v. Superior Develcpments, Ltd.
11908 3 All E.R. 552. 7That case concerned an agreement for .
sale subject to the purchaser obtaining planning permission.
Three ycars passed and the purchaser had made no application

for such permission. As to whether the condition should have
been exercised within a reasonable time, Cross J. said at p. 555

of the Report:

0

«s0s0e« tLhe reasonableness of

the time must be determined as

at the date of the Contract

and that what is reasonable must
be judged by an objective test
applicable to both parties, and
does not simply mean what is
zcasonable from the pcint of view
of the defendants.”

Applying this principle to the instant case, the parties
must have contemplated on October o, 19€9 that events prior to
completion would have tolbe uncdertaken with utmost dispatch.
With only fourtzen days between the formation of the contract
and the date fixed for completion, there could be no room for
procrastinacion. AL that time, given the tcrms of Clauses 7
and &, the parties must have intended that the draft transfer
and completion statement would have been delivered within a
reasonable time and not later thian seven days before 19th October.
Although the parties were working with registered titles, which
on the evidence were familiar to che attorneys on both sides
the time frames provided in Clauses 7 and & cannot be tseated

s mere surplusage. 1 am prepared to hold that it was an implied



term of the contrect that the respondent would within a
reasonable time tender the draft transfer and Statement of
Account to the appellant's attorney. The purchase price was
considerable and the purchaser was entitled to know in good
time how much money i{ would have to pay.

1f therefeore the respondent had unilaterully elected
to refrain from prov:iding the draft transfer and completion
staterment until October 17, it would, in my view, be in breach
of its contractual obligation to provide such a draft transfer
within a reasonable time. On the facts, however, it was the
appellant who interfered witn the procedure for completion.
it was the appellant whe put forward proposals for the con-
sideration of the respondent to reverse the sale and adopt
gquite a cdifferent method to dispose of the property. These
proposals were made on October 9 and re-inforced constantly
through celephone calls over the succeeding days. That the
proposals werce only rejected on October 17 the date when the
draft transfer was forwarded, is a circumstance to be weighed
when the question of forfeiture is being considered but. cannot
affect the fact that the appellant waived his strict right to
receive the draft transfer unde:r the terms of the Conditions of
Sale by reason of his proposals and in consequence the appellant
cannot now be heard to complain of delay in that regard. I

entirely agree with the comment of Zacca C.J. that:

" The delay complained of by the

plaintiff did not prevent Lhe

plaintiff from sending an under-

taking to the defendart within

the 14 days."

Mr. Mahfood submitted that by its conduct or representa-

tion, (on which the appellant relied) the respondent was in breach’
of its duty as vendor to co-operate with the appellant fas

purchase® in the completion of this huge real estate transaction,



and conseqguently the respondent cannot, in equity, and by
reason of the cquitable doctrines of waiver and estoppel
rely on the short delay between the 2Cth to the 2¢6ih October
as a giound for rescinding the contracts of sale, forfeiting
the deposit and resisting the claim for specific performance.
Although there was no priow discussion between the
appellant and the respondent as to whether the respondgent
would accept a banker's guarantee in lieu of cash for the
balance of the purchase-money, the appellant’s attorney on
October 19, 198% sent the engrossed transfer together with a
letter from damaica Citizens Bank Limited which purported

to be a Banker's Undertaking to pay the purchase price at a

future date. Apart from the formal parts, the letter contained

these provisions:

"RE: 19-21 CARLTON CRESCENT AND
57-59 HALF WAY TREE ROAD

This is to confirm that we are pre-
pared to make a loan of J$1C,000,G00
to Do Jap Investments Limited

(nomine¢ of Mr. Raymond Clough) to
enable Do Jap to complete the purchase
of the above properties.

We have been authorised co disburse
the loan funds by paying $86,9%2,736.50,
co you to be applied towards the
purchase price of the properiies and
costs of iransfer.

Please 1wote thzt our obligation to
make the lcan is subject to the satis-
faction of certain conditions precedent
(including the granting of certain
securities to us) which will all have
tco be satisfied and complied with prior
to any disbursement (including dis-
bursement to you).

Kindly let us have:
(a) Executed Transfer impressed

with stamp duty and iransfex
cax;

v—
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" (b) Your chegue to cover registra-
tion fees; and

(c) &ll relevant duplicate Certifi-
cate of Titles. (sic)

On our undertaking not to deal with same in any
way prejudicial to your interest unless in

a posi.ion o pay you the aforesaid sum of
$6,992,730.50 and to retuin same to you on

your request at any time prior to our paying to
you the aforesaid sum,”

The respondent’s attorney replied the same day, writing
both to the Jamaica Citizens Bank and to the appellant’s

attorney-at~-law. To the Banl: she wrote:

* 1 refer to your letter dated
October 16, 1889 to advise that the
contents therein do not fulfil the
express terms and concitions of sale
by which the Purchaser is legally
bound.

Under the conditions of sale the
Purchaser must pay the balance of
purchase priceénufcosts within
Fourteen {1l4) days from the date of
the sale ie the aforestated payment
rnusc be made on or before

Qctober 19, 19¢€65.

An undertaking from you to pay ithe
balance of purchase price and costs
would have to specifically undertake
to pay over the said balance on o:
before Thisvy (30) days from the date
of the awction which took place on
October 5, 1989 as well as undertaking
to pay interest at the rate of Twelve
Dollars ($12.00) per centum per annum
on the unpaid awount of the purchase
price from the time fixed for payment
ie as of October 19, 15€9."

*n the letter to the appellant’s attorney the respondent's
attorney rcpeated the above paragraphs from iis letter to the

Jamaica Citizens Bank and added two significant paragraphs:

My clients have generocusly agreed to
allow you a further twenty-four hours
within which to comply with the above,
but without prejudice to any right or
renedy reserved to my clients under the
conditions of sale.



"7The aforestated does no: con-
stitute a waiver of my client‘s
right or remedy contained in the
conditions of sale.”

On October 20, 19¢9% within the twenty-four hour grace
period, came a letter from the Jamaica Citizens Bank which

said inter alia:

" As requested by you, we further
undertake to pay interest at the
rate of 12% per annum on the
aforesaid sum of $£,992,730.50
from October 15, 198¢ <o the date
of payment which we verily believe
will be on or before November 3, 15685.
In a2ll other respect we ratify and
confirm ours to you of
October 12, 1939 and in particular we
re-affirmed that our obligation to
make the loan to Do Jap Investment
Limited is subject Lo the satisfaction
of certain conditions precedent
(including the granting cf cercain
securities to us) which will all have
to be satisfied and complied with priox
to any disbursement (inclucding disburse-
ment to you)."

After the delivery of this letter of Cctober 20 (a
Friday) Mr. Clough attempted to reach Miss Eaton hy telephone
but failed to do so as she was out of office. OCn October 23
(a Monday) Miss Eaton, the respondent's attorney-at-law wrote

to Mr. Clough saying:

" © refer to your letter dated
October 20, 1569 and advise
that letter dated
Octoker 20. 1985 from the
Jama.ca Citizens Bank Limited
is not acceptable to my clients
given the conditions precedents
on eventualities contained
therein.

iy clienis hereby advised that
in keeping with Clause 13 of
Particulaxrs and Conditions of
Sale, deposit paid by you is
forfeited."
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Mr. Clough fired back @« letter of prctesti on
Cctober 24, to which Miss Eaton replied on October 25. Then
on October 2¢ the appellant forwarded a cheque for ithe entire
purchase price and interest, totalling $9%.012.,579.62, and
demanded that transfer be effected in its favour. The
respondent returned the cheque.

Mr. Mahfood submitted that the conduct of the
responcdent's attorney was at best, confusing. BEy her conduct
he said, she led the appellantc‘s attorney to believe that the
only problem with the Undertaking given on October 19 was that
it did not provide for interesi. The demand for interest was
& new term in the agreement and this led the appellant's
attorney to believe that the coniract would be completed if
he agreed to the payment of interest. Having regard to the
correspondence emanating from the respondent'’s attorney, it
was, in his submission, ineguitable and in breach of the
cespondent's duty to co-operate, for the respondent Lo rescind
the contract and forfeit the deposit. in real estatc transactions
+he vendor and purchaser have a duly to work together to
achieve a common end and this he submitted the respondent
failed to do by not making its position clear.

Chitty on Contract 2¢th Ed. Vol. 1 para. 911 expresses

this duty of co-operation as one which is governed by the terms of

the contract. The rule is stated there to be:

» The court will readily imply a
cterm in any contract that the
parties shall co-operate to
ensure the performance of their
bargain. Thus ‘where it appears
that both parties have agreed
that something shall be done which
cannot effectively be done unless
both concur in doing it, the con-
struction of the contract is that
each agrees to do all that is
necessary to be done on his pa:rti
for the carrying out of that thing,
though there may be no express words
10 “hat effect'. However, the
degree of co-operation required is
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“ to be determined, not by what is
reasonable, but by the obligations
imposed - whether expressly or
impliedly - upon each party by the
agreement itself.”

in MacKay v. Dick {1881 6 A.C. 251, the vendor of a

digging machine was entitled to have it tested on a properly
preparcd digging site to be provided by the purchaser, who
having failed to provide a pioper testing ground for the
machine, could not reject it for non-performance.

Lord Blackburn said at p. 2¢3 of the Report:

" ... as a general rule, ... where
in a written contract it appears
that both parties have agreead
that something shall be done,
whiich cannot effeccively be done
unless both concur in doing it,
the construction of the contract
is that cach agrees to do all
that is necessary to be done on
his part for the carrying out of
that thing, though there may be
no express words to that effect.”

That principle has been consistently applied in the law

of contract. In Sprague v. Dooth {1908) A.C. 576 one party

whose duty it was to produce certain bonds for the signature
of another party, failed to produce the bonds and could not
therefore complain that the other party had not signed them.

Phoebus Kyprianou v. Cyprus Texciles Ltd. [1958]

2 Lloyd's Reports G0 decided that buyers of Syiian cotton
seed who were required to produce a ceriificate that the
cotton seed was not intended for Israel were under a duty

to co-operate with the seller to supply the information
regarding the certificate at an early date, to enable the
seller either to obtain the export licence within time or to

exercise his option to ship from another port.
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Of course the gravamen of Mr. Mahfood's submission
under this ground of appeal was that the respondent was not
entitled to rescind the contract on October 23. His reliance

upon Quadrangle Development and Construction Co. Ltd. v. Jenner

{1974] 1 All E.R. 729 was to re-inforce his submission that
there is a duty of co-operation on both vendor and purchaser

at the time of completion. In that case the purchasers served
a notice on the vendors requiring completion within twenty-
eight days and making time of the essence. in the event the
purchasers were unable vo complete and the vendors purported

to rescind the contract and forfeit the deposit. The purchasers
in an action for specific performance claimed that the notice
was not binding on them since under Condition 22(2) of the
National Conditions of Sale, service of the notice only made it
a term of the contract that “the party to whom the notice is
given” should complete the contract within twenty-eight days.

As to this argunent Russell L.J. said:

"It seems to me that if by the
notice the giver of the notice
brings into existence a term in
respect of which time should be

of the essence that the recipient
of the notice should complete, it
is implicit in that the term
equally binds the giver of the
notice because completion, despite
strenuous argument to the contirary
by counsel for the purchasers, is
in my judgment an activity in which
two parties necessarily co-operate.
Completion by one cannot be effected
without the co-operation of the
other."”

The Court of Appeal in a very recent case, Delta Vale

Properties Ltd. v. Mills and Others [1950] 2 All E.R. 176 held

that a party who has given notice to complete, may give
additional time for that purpose provided the second or subse-
guent. notice was clear and unambiguous. Theire the contract of
sale provided for completion on 15th May 198é. The plaintiffs
failed to complete. On 20th May 1965 the vendors served a

notice to complete within fifteen working days of the service



¢f that notice. The plaintiffs again failcd Lo complete. On
August 13, 198< che venders issued a second notice reyuiring
completion within seven working days. The purchasers did not
complece and the vendors purported to ireccind the contract and
to forfeit the deposit., The purchasers suced for specific
performance. Zhelyr claim was dismisscd on appeal. In the
course of his judgment Slade L.J. made it clear that a party
to a concract is perfeccly at liberty to waive bis rights

under the contract., Ge said at page 1eli(g)s

“it is always owen to a party to
a contracit, without the assent
of Lhe other party, wholly ox
partially to waive compliance
with a provision which would
operate solely fcr his own
bencfit, either indefinitely or
for a specified period, provided
that he maxes his inuventions plain.”

He continued at p. l&2(b):
"Counsel for the plaintiffs has

referred us to authority which

satisfics me that, as a matter

of general principle. a notice

cf this nature which is

served unilaterally by one

party to a coentract and, if valid,

will subsequently affect and

curtail the 1ights of the other

party musi, f it is Lo be valid,

be clear and unambiguous, so that

when it is received the recipient

will inow what he is recuired to

de te couply with his contractual

obligations."”

How would & rcasonanle recipient reasonably read the
letters of October 1% from the respondent’'s attorney concerning
the Banjker's Undertaking? The Undertaling sent together wiih
the engrossed transfer was a worthless picce of papec. st did
not bind the Jamaica Citizens Bank to do anything as of that
date and it did not bind the appellant to provide any security
to the Jamaica Citizens 2ank so as to enakle the bank to

complete the loan. The Jamaica Citizens Bank made it abundantly
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clear thac i1t haa not bound itscli as av Ociober

.

0 make

b
'

any disbursement to the respondent. When therefore the
respondent replied asking that:
" ..... an undertaking from you to

pay the balance of the purchase

price and costs would have to

specifically undertaiie to pay

over the said balance on or

befcore Thlrty (30) days onm the

date of the auction .....;
a reasonable recipient nust have understood Lhat the Undertaking
reguired must be unconditional. In licu of immediate payment,
the purchaser was offering an Undertaking co pay, consequently
the respondent’s attorney was reminding tihe appellant Chat it
had an obligation to pay interest on ithe unpaid balance of
pusrchase piice. The Jamaica Citizens Bank ignored Lie reguest
for a specific Undertaking and repeated in no uncertain cerms
that it had no binding obligation at thac vimc to make the
loan to the appellant or to make the disburscement to the
respondent.

Miss Bacon might have writien a oune sentence letier:

“7Z will not accept your conditional
undertcaking but I will let you

have twenty-four hours within wiiich
<0 produce an acceptable hankeir’'s
undertaking to pay me within chirty
days of Ocuaher S5.°

i‘uc this was not necessary since the appellant's atiorney
knew chat the Jamaica Citizens Rank had noc granted a lcan o
the appellant and was not authorised to disburse iumediacely
or at any fixed time to the respondeni and jamaica Citizens Banit
was saying ad nausecam, remerber Wwe are noc bound to pay you one
farthing by ceason only of this Undertaking.

i find that the respondent appreciated that it had a
duty to co-operate with the appellant to ensure that thecre was
a smooth completion of the contract. This, the res sponaent

Jemonstrated by giving the appellant an cpporiunity to completie
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by wiy of & Banker's Undercaling rather than by payment by

cash ¢ cheque on the due date. The twenty-four hour

forbearance is further cvidence of the iespondent's desire

to cc-operate because this indulgence was gratu.iously

offercd by the respondent and did noo arise at the behest of

the appellanc. Cleacly at the expiration of the periocd of

twenty-four hours the appellant was not in a position to

provide cash, chegue or an unconditional Banker's Undertaking,

1 do not, therefore, find any merit in this ground of complaint.
It was a principal ground of appeal thai the learned

Chief Justice misdireted himself on the facts and on the law

in holding that the exiension of time for twenty-four hours meccly

csubstituted the laler date for the original date, wo that time

continucd to be of the essence though in respect of che later

date. wr. hahfood conceded that Bairclay v. Messenger (1874

P.L.k. 437, A3 L.J. Ch. 443 is autnority for iLhe principle
chat where time is made of the essence of a contract, mere
extension of time and noithing more, does not take away the
time of the essence provision. 1 agree entirely with the

decision of Zacca C.2, that Barclay v. Messenger {supra) has

not been over-ruled and that the recasoning of the Master of
the Rolls accoras wich principle and acthority when he said:

"¢ appears to me plain that a

mere extension of time, and

nothing more, is only a waiver

to the extent of substituting

the extended time for the

original tiwe, and pot an utter

destruction of the essential
character of the time."

This principle, Mz. Mahfood says, is not determinative
of the issue in the instant case. He argued as follows. it
is a cardinal rule of construction that an agreement should be
read as a whole and full effect given if possible, to all its
terme. When this is docne, it Lecomes clear that time was not
of *he esscnce with regarsd to the cequirement Lhac the

balance of the purchase-money should be paid within
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fourtecen days of ULhe auction sale. This was evidenced, he said,
Ly the fact that notwithstanding the magnitude of the trans-
action, the respondent did not produce the Craft Lransfer ctc.
until Cctobaer 17. <Conditions 7 and & of the fale Agreencnt
include periods cof time cf seven days each. Iin ordecs to give
effect to these periods, he submitted, the draft transfer
would have to be exchanged on October 5, a fact clearly not
contemplated by the respondoent.,

At pacza. 0,03 Lewison on the interpireiaction of Contracts

states the rule thus:

" in construing a centract all parts
cf it rusi be given effect where
poesible, and ne part of it should
he treated as incperaltive or surplus.®

Tre same principle is stated in Vol. 12 of the 4th Edition

of Halsburv's Laws al para. 1562:

“Rejecition of words etc. =ince an
instrument is tc be construed
according to the incention of the
parties as appecaring from the
whole of its contents, it follows
that that intention must not be
defeaced by too sirict an
adnherence to the actual words, ana
any correctiocns may be made which
a peiusal of the document shows to
be nccessary.”

Cleuse 7 of the Conditions eof Sale, i1t is to be recalled,
provided that all requisiticns etc. as to title "shall be
delivered in writing to the vendor's atiorney-at~law within
Seven Days from the delivery of the diaft transfoer for perusal
and approval.” Clause & gives a further pecriod of seven days
for the purchaser to withdraw any requisition or objection and
cnables the vendor at the expiraticn of that further period to
call off the sale in certain circumstances. I have alreaaqy

sai¢ that the contract must be construed at the time at which



it was made ana that il was poscible on Geotober 5 for the
partics to comply with both Clauses 7 and 0 within fourteen
davs thereof.

Clause £ clearly envisaged that there could be a delay
beyond the fourtecn day periocd for cne payment of the purchase
price and for the payment of interest in those circumstances.
This could occur if the parties or either of them acted underx either
Clause 7 or Clausc 8 in a tardy manner and the other side was
prepared to waive strict adherence to the time frame provided
cherein. Similarly Clause S could apply if either poerty
unilacerally waived his righ: to insist upon performance
under Clause ¢ and made no other stipulation for interest.
it cannot be inferred,; in my view. from an interpretation of
the provisions of Clauses 4, 5, 7, &, that more than one
completion date was cnvisaged under these contracts of sale.
Acordingly, I agree with Zacca C.J. that Clause 5 cid not
provide an altexrnative completion date to thet stipulated for
in Clause 4 of which Lime was mede of the essence in Clause 15.
I amfortified in my view by tne final scnitcnce in Clause £
that the indulgencies permitizd under that clauze were without
prejudice to any right or remedy reserved to the vendor by
any other of the Conditions of Lale.

Mr. Mahfcod sought to distingyuish the Darclay v. Messenger

\supra) line of cascs which he said were poscible because the

extensions of cime were made simpliciter and nothing more was

The contracis of salc in Webb v. Hughes (1$78] Equity

Cases 281 contained provisions which bear a similarity to
Clauses 4, 5, 7, €, of the instant agreemen.. The saving
clause in Clause 5 wat not, however, present. no: was there

& clause similar to Clausc 15 specifically making time of the

essence. Reguisitions were made under the terms of the contract



and there was a dispute as to title. The date fixed for
completion passed and the parties continued to negotiate.

€ir R. Malins V.C. said of that contract:

“In my opinion, the agreement in
this case did not make time the
essence of the contract, because
the very condition shews that
the execution of the contract
might from some causes be post-
poned, and;, in that case,
interest was to be paid upon the
purchase-money until the com-
pletion of the purchase; ... But
if time be made the essence of
the contract, that may be waived
by the conduct of the purchaser;
and if the timc is once allowed
to pass, and the parties go on
negotiating for completion of the
purchase, then time is no longer
of the essence of the contract.”

These observations are useful to show that if parties
treat the contract as subsisting after the date for
completion has passed and continue their negotiations without
reference to that factor, then time ceases to be essential
and a notice making time of the essence must thereafter be
given. In this case,; the respondent sharply reminded the
appellant that it was treating time as of the essence but
would permit a grace period of twenty-four hours without
prejudice to its rights under the contract. There was a
scramble to comply within the stipulated time, but to no
avail. It would be a mis-use of words to say that a demand
for payment of interest provided that a suitable Undertaking
was posted within twenty-four hours amounted to a continua-

tion of negotiations to secure completion. In Webb v. Hughes

(supra) the haggling was over the sufficiency of the title
and the time for completion passed almost un-noticed. Those
essential differences of fact place that decision outside of

the ambit of the present appeal.
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Arvier v. Waison (1088! 14 V.L.R. 770 is an example

of a case wherc the vendor clearly waived his righb to
completicn on che contract date and opied instead for the
payment of the penal interest of 10% fixed by the contract

upon failure to complete. The Court held that Lie vendor

could not afterwacds :rescind the contract for non-payment with-
out givinyg fresh notice making time of the essence.

I concur in the view expressed by Zacca C,J. that the
cffect of the letter of October 19 to the appellant’s attorney
was to postpone the completion date by twenty--four hours, that
it was a simple extension of time not clouded by any clement
of negotiation and did not amount to a waiver except as
expressly stated cherein i.e. for twenty-four hours. as
the appellant did not complece within that stipulaled timg,

I find no wmeri® in this ground of appeal.

In summary cherefoie, I am persuaded that time was of
the essence of :-he contract on Cctober 24U, 15%3%, that that day
was the final day for completion; that the respondent was not
in breacheof any of iis contractual obligations on that day,
that the appellani feiled to complete and accoraingly the
respondent had @& right to rescind the contract which 1t did by
letter of October 23, 1989%. That act of rescission brought
the coniract to an end and the further efforts of the appellant
to complete, ending in its tender of the chegue cin October 28
could not in law resurrect the contract.

Clause 13 of the contraci enabled the vendor co forfeit
the deposit in the event that the purchaser failed to complete
in accordance with the centract. The roespondent invoked
that provision and forfeited the sum of $2,875,000.0C paid as a
deposit upon the accepiance of Clough’s bid at che auction
sale on October 5, 195%. Zacca C.S. found, that having regard

ro the evidence of Mr. Clough and tiiss Eacon as to the piactice
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in Jamaica and upon his appreciation of the cases cited to

him, the deposit of 25% was to be regarded as a truc deposit

in the instant case, that it was not a penalty and consequently
upon its forfeiture relief from forfeiture was not available

co the appellant.

Mr. Fahfood submittcd that a deposit of 25% cannot
satisfy the objective standard of recasonableness consistentlvy
applied by the Courts and should be trecated as a penalty if,
on the facts, il is harsh and unconscionable. A right to
forfeit as a deposit as much as 25% of the puichase price
would in his view confer on the vendor en unnerited windfall,
an unjust enrichment, and meet out severe punishment upon the
purchaser, which i1s not the function and purposc of the "true
deposit”.

in dealing with the distinction between "Jdeposits" and
“penalties™; lir., Mahfood submiitted that thecre is a clearly
discernible tension in the legal precedents which springs from
the artificial distinction drawn by the law between “"deposits"
and "penalties”. Doth he said, serve the same purpose, viz.,
to guarantee performance by a threat. Actual loss in this
case to the respondent would be in the crder of $3,000.00 if
the salec went off, yet the deposit of $2,375,000.030 was
demanded, a clear indication, he said, cthat such a huge sum was

not necessary co guarantee performanca.

Joumard in his treatise on the Sale of Land at p. 420

describes the nature of a deposit:

"A deposit is an initial paymenl made
by the purchaser under the contract
as 'a guarantee that the contract
shall be performed'; and if the sale
goes off by reason of the default of
the purchaser the vendor is entitled
to retain it unless the contract
provides that it Is to be repaid to
the purchaser.”




But he continucd:

"The mere fact that a payment under a
contract is called ‘a deposit' does

not of itself cuclude the Jurisdict.on
of the court to relieve a purchaser,

in appropriaete circumstances, Lrom
forfeiture cf the amount so paid. If
the contract piovides for the payment
of an unreasonably large sum unaer the
guise of a deposit, the court may go
behind ithe language of the coniract and
consider the true nature of such a
stipulation; and if it conciudes thatl
the amouni of the deposit is out of all
pioporition Lo the damage whiclhi the
vendor is likely to suffer by reason

of the puichaser's breach of convract and
that, having regard to all the circum-
stances of the case, it would bhe uncon-
scionable for the vendor to retain it,
relief .11 be given.”

To arrive at what 1s reasonable a Court must apply an
objective testi and not an arkitrary tesc as would satisfy the
individual judge. Censeguently one must turn to the writings
of learned authors and to decided cases to discover if guidance,
as to the outer limits as to what is considered a rcasonakle

deposit lie therein. Farrand - Contract and Conveyancing -

4ith BEd. at p. 203-204 says of the deposil:

"ESTATE agents expect every purchaser o
do his duty by paying a deposii. We
have all got the message. But is there
a duty? The very firsht term or an open
contract for the sale of land, as stated
by the late greut T. Cyprian Williums;
is thats

'lio part of the purchase
money shall be payable

as a deposit or otherwise
unwil the proper time fou
completion of the purchase’.

«vse. You noiwithstanding this negative
implication, there will almost invariably
be found in any formal contract =2
positive provisicn for the payment of a
deposit of 1€ percent of the purchasc
price .... This is rarely, if ever,
queried on behalf of purchasers. VWhether
i+t should be, would largely turn, of
course, on c(he advantage to vendors of
recuiring o deposit.”



-20Q-

The author deals with rules relating to forfeiture

of the 10% deposii and at page 204 he continues:

“r11l this springs directly from
the primary purpose of reqguiring
& deposit and is hardly to be
doubted. Yet the present vwriter
in all conscience must confess
his difficulty in secing how
egquity came to tolerate this. Why,
in otlier words, was it not
relieved against as a 'penaliy®?
Efter all, deposits and penalties
de have precisely the same purpose;
namely Lo szecure performance
through fear of loss .... And tchere
are other similaritics, for example,
as wiiii & penalty but not as with
liquidated damages, the vendor may
sue thie purchaser for azny loss he
actually suffers beyond the deposit
crwvee hus one may reflect on the
true test of a penalty. nanely, any
sum witich is not a genuine pce-
estimate of damage .....; iLue
traditional 10 pcercent on a sale of
land represents pure practice and
is never even a perfunctory pre-
estinate.”

“n the view of this author the 10% deposit, hallowed
by practice in real estate transactions, hag ncthing in
principle to recommend its continuation, but to Lhe writer's
dismay, puxchaseré are unlikely to challenge the requirement
of & deposit of lu% of the purchase price.

Daieman’s Law of Auction, deals with Deposit in

Chapter Vi. The author says:

“1t is the almost universal custom
alt auction sales to regulire part

of the purchase-moncy (o be paid
down as a guarantee for the ful-
filment of the contract,; and

also, if the contract is completed,
as part paymenc of the purchase-
money. ..... This sum, which varies
from 5 to 25 percent (in the case
of land usually 10 percent) of the
purchase -money, is called the
deposit; ....”

This passage indicates that there is no differencc
Letween the usual deposit in sales of land whether che sale be

by privaie treaty or at auction.
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seach Club Enterprises Lid. v, Horizon iManagement Lcd.

Cayman islands Civil ZAppeal WJo. /606, was decided by Judges
of this Court sic.ing as the Court of Appeal of the Cayman
Islands. Carberry J.A. stated as an uncontroversial proposi-

tion of law that:

R I

(c) Partics often stipulate
that a given sum, (usually
10%) is to be a ‘deposit’
and then go on to exprossly
provide what is to nappen
to it.”

Then baving considered a number of decided cases

he concluded:

“in any event it could not be
successfully contended that for-
feiture of a sum rather less
than the customary 10% deposit
constitutes a sum which it is
unconscicnabkle for the vendor
to retain.”

Carey J.A. ifollowing, said:

o

It should be pointed out at once
that the amount involved was
approximately 1/10 c¢f the purchase
price;, a figure which usually
represents the deposit in sale of
land cransactions.”

Later he said:

"The deposit cf 1% cf the purchase
price is, as already noticed,

ustual and nermal. The damage winich

a vendor suffers in the normal

course of events on non-completion

is the loss of his bargain, the full
purchase price has not been paid.

The 10% which as a deposit becones
automatically forfeitved, has always
been accepted as reasonable in the
trade. That acceptance the cocurt
could hardly fail to recognize and
give effect to. For the same reasons,
it can hardly be said with any degree
of candour that an amount of 10% of
the purchase price which is the amount
customarily paid in sale of land
transactions would be unconscionable
for the vendor to retain.”
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That case estabklishes that the Jamaican Courts
recognize that @ 10% deposit in sale of land transaciions is
normal and reascnable and may be foricited for non-performance
by the purchaser if the contract so stipulates.

Linggi Plantations Ltd, v. Jagacheesan [1972] 1 M.L.J.

9, a decision of the Privy Council, approvecd the forfeiture of
a depusit of 10% of the purchase price notwithstanding that

it represenied a considerable sum of money and bore no relation-
ship to the damage which thie vendor would or might suffer
through loss of his bargain.

in the course of his Jjudgment Lord Hailsham L.C. said:

"I{ needs to be pouinted out that

the law relating to forfeiture

of deposits has always been

treated as entirely distinct and
separate from the learning intro-
duced into English law by tha
distincuion between liguidated
damages based on & genuine pre-
cstimate of the loss likely to be
suffered in the event of a breach
and a penalty where equity came to
the rescue of the obligec on a

Loné or other contiractual provision
imposing a penalty under & contract
wheie the penaliy enceeded the
actual damage. The latter combina-
cion of rules derives from the
Chancellor’s jurisdicition in eguity
co relieve an opligee from the hard-
ships of the common law. 2ut the
law relating to deposits, as Fry L.J.
pointed cut in Howe v. Smith, has a
much longer pedigree, being imported
from the civil law at least »s early
as Bracton, and, assuming the deposit
or earnest to be rcasonable, forfeiiure
of a deposit was not normally the
subject of eguitable relief.”

The Lord Chancelior left open the guestion of the
circumstances in which equity might grant relief 1in respect

of forfeiture of deposits properly so called.



He said;

“Wo woubt, as Couton L.J. says in

dowe v. Smith at page 35, there

may be cases when eguity would
relicve a purchaser who hes paid

& deposit znd then defaulted,
zlthough it is to be said that

the last word is probably noi vet
spoken on this subject. Sec
Stocikloser v. Johnson., It is also

no doubt possible that in a paril-
cular contract the parties may use
language normally appropriatc to
deposits properly so-called and

even to forfeituie which turn out

on investigation to be purely’
colourable and that in such a case
the zeal naturce of the transaction
might turn out to be the imposition
of a penalily, by purporting to

vender forfeit something which is

in truth part paymenct. This no

doubt explains why in scme cascs

the irrccoverable nature of a

deposit is gualified by the insertion
of the adjective ‘reasonable’ before
that noun. But the truth is that a
reasonable deposit has always been
regarded as a guarantee of performance
as well as a payment on account, &nd
its forfeiture has never been regarded
as a penaluy in English law or common
English usage.”

As the depesit in the Linggli case (supra) was one of
10% it was treated as a “true deposit” and relief against
forfeiture refused.

Stockloswr v. Johnson (1954} 2 #.L.R. 436 referred to

by Lord Hailsnam in Lingg! (supra) was decided by the English

Court of 4ppeal on facts guite different from those in the
instant case. UWevertheless the opinions of Somervell L.J.

and Denning L.J. are of persuasive value in disposing of

this case. Paynent of the purchase price for certain
guarrying plant and machinery was to be on an instalment basis
with a provision that should the purchaser mnake default in

any instalment for a period exceeding twenty-cighi days the
vendor should be entitled to rescind the contvact, forfeit

che instalments already made and re-iake possession of the
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plant and machinery. The purchas=r having made defaulc in
payment of an instalmenc, the vendor rescinded (he contract
and forfeuited the instalments paid.

Al page 44 of the Report Somervell L.J. said:

“My brother Romer comes to ihe con-
ciusion that after resciscion by
the vendor relief would only be
given if there were some special
ciricumstance,; such as fraud,

sharp practice, or other uncon-
scionable conduct, ang that before
rescission a buyer would only get
relief if willing anc able tc
complete., In other werds, the
only relicf would be further time.
I think the statemente of the law
in the cases to which 1 will refec
indicace a wider jurisdiction. I
think they 'ndicate thal the court
would have power to give relief
against the enforcement of the for-
feiture provisions, although there
was no sharp practice by the vendor,
and altchough iliz purchaser was not
able to find the balance. It would,
of course, have Lo be shown that

the retenticon ¢f the instalments
wag unconscionable, in all the
circunstances."

Denning L.J. expresscedly agrecd with the opinion cf
Somervell L.J. as cuotced above. He said at page 419:

-

reject, therefore, the asguments

of counsel at cach extremae. 1o seems
to we chatt the cases show the law to

be this: {1) vwhen there is no for-
feicure clause: If money is handed
over in pusi payment of the puichase
price, and then the buyer makes

default as “¢ the balance, then, so

long as the seller keeps the coniract
open and available for performance,

the buyer cannot recover the money;

but once the seller rescinds the con-
tract or Lreais it as ai an end owing
to the buyer's defaull; then the

buyer is entitled to recover hLis moncy
by action at law, subjec’ Lo a cross-
claim by the seller for damages: see
Palmer v, Temple (1839) § Ad. & El. 508;
Mayson v. Clouet {1924 A.C. 960; 40
T.L.K. ¢780; Dies v. British and Inter-
national Co. (1932} 1 K.B. 724; Williams
on Vendor and Purchaser . <¢th Ed., p. 1006.
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{2) But when there is a forfeiture
clause or the money is expressly
paid as a deposit {(which is equi-~
valent to a forfeicture clause),
then the buver who is in default
cannol recover the money at law

at all. He¢ may, however, have a
remedy in equity. for, despite

the express stipulation in the
coniract, eguity can relieve the
buyer from forfeiture of thc¢ money
and order the seller to repay it
on such terms as the court thinis
fit. ®hat is, - ihink, shown
clearly by the Gecision of the
Privy Council in Steedman v. Drinkle
(1916 1 A.C. 275 where the Board
consisted of a strong three,
Viscount Haldane, Lord Parker and
Loru Sumnes.

T

The d:fficully is to know what are
the circumstances which give risc

to this equity, but I must say that
L agree with all that Somervell L.J.
has said about it, differing herein
from the view of Romer L.J. 7Two
things are neccssary: first, tho
forfeiture clause nust be of a penal
nature, in this sense, that the sum
forfeited must be out of all pro-
portion to the camage, and, secondly.
il must be unconscionablce for the
seller to retain the money."

The evidence shows that Bankers in Jawmaica have been
describing paymencs ranging from 20% - 50% of the purchase
pricce as "deposits" in real estate transactions which sums are
liable to ferfeiture on default by the purchaser. There is
clearly no warrant foir such an arbitrary departure from a
settled practice hallowed by time and approved without dissent
in numerous decisions of the Courts. In my view to permit
forfeiture of dcposits in cxcess of 10% would unjusily enrich
vendors, o< unconscionable and be undue punishment for
purchasers. Eqguity should intervene to grant relief from

such unconscionablg demands .
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{ woulc apply the dictum of Somervell L.J. in. 3tockloser
v._donnson (supra) that equity can intervene to grant relief
from the forfeiture of a sco-calle¢ deposit “if it can be

shoun that the retention {thereof: is unconscionable in all

ithe circumstances”. I would apply the dicum of Denning L.J.

in the same case that equity may grant relief If the forfeiture
clause is of ¢ penal nature in the scense that the sum forfeited
is out of all proporcion to the damage and that it was
unconscionable for the seller to ietaln the noney.

Viscount Hailsham L.C. in the Linggi case {(supra) was at pains
to say that the amount of money forfeited was not by itself

the sole deternmining factor, recognizing that a contract may

be for tens of millions of dollars or pounds sterling as the
case may be and that 0% cf such sums would be quite consider-
able amounts. The touchstone of reasonableness of the depos: .t
in sale of land transactions is the percentage of the purchase
price which the deposii represents, not the guantum, not the
relationshipwhich it bears to liquidated danmages.

It would be unlawful, conirary tc public policy and
utterly unceonscionable for & vendor to f£ix o forfeltable
deposit based upon the amount which by law that vendor would
be required to pay +f the contract is concluded. [bn a failure
of such a centract due to the purchaser's default the sum
representing transfer tax would fall into the pockets of the
vendor and unjustcly enrich him. Equilty could never countenance
such an arbitrary und unjust situation:?

In the instant case; i would rely on the additcional
fact that when the respondent forswarded the daraft transfer
to the appellant, the appellant had only two days in which to
compleie, as a factor to be taken into consideration in favour
of the appellant for equitable relicf. He missed his con-

cractual date bur unlike purchasers in the cases reviewed,
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this purchaser showed that he had an overwhelming desice to
coﬁélete.

in the circumstences 1 hold thav the respondent was
entitled to forfaeii a sum equivalent to 1U% of the purchase
price. I hold further that the appellant is entitled to relief
from forfeiture of the balance of the 25% of Lie purchase price
paid as a depousit. 1 would therefore allow the appeal in part
by varying the judgment of the Court below and order relief
from forfeiture as indicated above,

Having regard to the partial success of the appellant I
would order that the appellant be entitled to onc half of its

costs Loth here and In the Court below to be agreed or taxed.




FORTE, J.A.:

laving read in draft the judgments of Rowe P, and

Downer J.4. o ayree wicth the conclucsions therein and .n
paxticular with the ceasoning of Rowe Y. &8s ooth judgments
have dealv in detail with the issues raised, there 1s no need
for my duplicacing che thoroughness of my learneu brothers,
and sc ! add just a few words.

Tne appeal should be resclved by the answer to the
following gucstions.
1. Was time thec essence oi the contract?

2., Was the letter [iom the respondent's
attorney to the appellant's attorney,
merely granting an extension of time
for twenty four hours or was it a
proposal arising out of new
negotiatcions, thereby waiving the
cond.tion of time being of the essence?

3. Vias Lhe responcent in breach of contract
because its attorney did pot send the
araft title to the appellant's
attorney until the 17th i.e. only twe
days before the dave set for comple-
cion? 1If the answer is "yes® then
what effect would ihat have in relation
1o time being ot the essence as
regards Clause 47

4. 1Is a deposit of 25% of the purchaso
price a true deposit and therefore
liuble te torfeiture?

1. IS TiME OF THE EGSSENCE

The contract on the face cf it purports to wake time
of ‘he essence by the provisions of Clause 15 which reads as
follows:

"ihenever under these conditions an
act should be performed cr a
payment made at o. within a stated
pericd, time shall be of essence
of the contract.”
The act which should have been performed; the non-

performaunce of which (he respondent rescinded the contract is

rtequired by Clause 4 as follows:
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"4. Immediately after the sale the
purchaser shall pay to the
Iactioneer at hiis Auction Rooms
a deposit of twenry five percent
of thc amount of the purchase
moncy Of tiwe property and sign
the agreement endorsea hercon for
cne completion of the purchase
according to “uese conditions.

The purchiaser shall pay Lhe
remainder of the purchase money
tcgether with the amount payable
by the purchasecr under paragraph

s herecf within fourteen (14)

days from the date of the sale o
the vender's ittorney-at-law
Shirley-Ann Latcon of No. 153-155
LZast Street, Kingston. Immediately
upon such payment {he vendor
pursuant to the provisions of
vection 106 of the Registration of
Titles Act will execuve a transfer
to the purchaser and ledge same
fer registration.”

Where, as i1 the instant case, ithe contracl expressly
provides tnat time is of the essence, then efiecit nust be

given to that prcvision. 1In SiLickney v. Keeble [19.i5] Ah.C. 3&E€

at paye 415, Lord Parker of Waudington stated thus:

“.... €Quity having a concurrent
jurisdiction did not look upon

the stipulation zs to time in
precisely tne same light. Where
it could do so without injustice
to the contraciing parties it
decieed specific performance
noetwithscanding failure to observe
che time fixed by the contract for
completion, and as an incident of
specific performance relieved the
party in default by restraining
proceedings a2t law based on such
failure. This 1s really all that
1s meant by and invelvea in the
maxim that in eguity -che time
fized for completion is not of the
essence of the contract, but this
maxim never had any application to
cases in which the stipulation as
to tiine could not be disvegacaed
without injustice to the partics,
when, for example, the parties,

for reasons best lknown to theusclves,
h.d stipulated that the time fixed
should be essential, .....".
{cwpl:asis mine)
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The app<lilant; however, countended that that provision
i.¢. of Clause 15, cannot be referable to provisions cf
Clause 4 i.e. the payment of the remainder of the purchase
money within fourtcen days because of the ambiguity created

by Clause 5 which states as follows:

"5. If from any causec whatsoever other
than the wilful default of the
vendor the purchase shall not be
complete cn or before the expira-
tion of thirty (3C) days from the
cate of the auction the purchaser
shall pay interest at the rate of
Twelve Dollars pe: centum per annum
on the unpaid amount of the purchase
money from the time hercby fixed
for the payment of the same until
the same cshall be actually paid.
This concition is without prejudice
to any right or remedy reserved to
the vendor by any cof these conditions.”

For this proposition, the appellant  inter alia relies

on the case of Patrick v. Milner (1677) 25 Weekly Report 790

where the provisions of “h contract under review were in
similayr terms to Clause 4 ana 5 bul which had those terms in
one single clause and was veid of & clause specifically
making  time the essence cf the contract. In those circumstances
tiie Court concluded per Crove J., that:

"The very clause which appoinis

the L7th as the day of complecion,

subsequently not by a new

peragraph, but by part of che sane

sznience contemplates delay beyond

the 17th so thal by necessacy

implication the contract was not

to be completed on the 17th.”

Thot case is markedly distinguished from the instant

case where there is a specific provision expressly siating the

intention of the parties that time is of the essence, whereas

in the Milner case, the .ntenction of the parties had to be

construed from the ‘eins of the clause in the contract fixing
the time for completion, and which containea within the same

clause, the alternative arrangement in the absence of completion
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on the agreed datc. In my view Clausc 5 does nothing more than
provive for the payment of interest, in the event that the
cencracit is not completeo on the given date for any reason: not
the fault of the vendor, piovided that a breach of Cluuse 4 is
waiveu by the vendor. This is clearly demonstrated os the
intention of the pa.iies by the lest sentence in Clause 5 whach
rezds "This condition is wichout prejudice to any rigiab or
remecy reserved to the vendour by any other of these conditions.”

The appellant having also contended that on censtruction
of the contract as a whole, and in particula: the provisions of
Clevses 5, 7 and b, the poovision of Clause 19, making time of
che esscence cannoc be cpplicable to Clause 4, 1 am content to
concur with the reasoning of Rowe P, anc to dismiss this
contention as having nc merit,

2. EXTENSION OF TIME OR NEW NEGOTIATION WAIVING TIHE
BEING OF THE ESSENCE

-

in short, I concur witih the reasoning and conclusion of

Rowe P, and except specifically to say that the grancing Cf twenty-
four hours within which to provide an unconditional undertaking

was nothing Lisre chan an extension of the Lime which preserved

the time essence clause, . have ncthing tc add,

3. WAS RESPONDENT il BREACH

Clause ¢ recguirced the respondent (¢ send to the purcnaser
a draft tiansfer, after which by Cleuse 7 tue purchaser had
7 days within which o make ceguisitions. UYhevcarter Clause 8
gove tou the vendor a further 7 days to respond. :n that avent
@ totel cof la days may have been required tc meet these provisions
and given the provisions of Clause 4, making the completion date
L4 cdays after the agreement, i follows that the drafic (ransfer
had to be sent so as to ccme within that time frame. It has
peen conceded on both sicdes that when unucy a contract, an act

is to be peiformed, and no time is stated within which that act
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1s to be performed, then it must be aone within a reasonablc
time; = reasconable time of coursc ought to bLe determinea according
to the circumstances of the case. 1n this case, thurefore, the
araft trensfer ought to have been sent at a time well within the
14 days. It woes, however, sent twe days before the completion aute.

kowe P, has set out the reasons given for this delay, and
i agrec that thai is & consideration in decermining & "reasonakle
time." Where a parily as in ihls case, does an aci, which delays
the perfcrmance of & contractual duty by the cther party, then
that party cannot complain, ironically the appellant projects
that argumen? in its contention that its failure to complete
within tine was caused by the delay in the transmission of the
cdraft transfer to them, but cpposes it in respect to the causc of
the delay in sending it.

In any event the purchaser’s atto.ney having received the
drafc¢ transfer, vetted it, had it signed by the purchaser and
retusned 1t te the vendor's aitorney, with appircval, prior to
the date of complecicn without any complainc., It is my opinion,
that in thosc circumstances the purchaser waived any breach that
may have been committiced ky the vendor in that respect.

The learnec auvhor of Voumard oSale of Larnd at page 303

“Unce @ party whc is entitled Lo rescind
elects Lo do so and intimates that
election tou the cther party his act 1is
final aina conclusive and caunnot be with-
drawn, similarly 2f a paxty having the
rignt to rescind does any unequivocal
act indicating an inicntion Lo treau
the contract as still subsisting he
would be decmed finally and conclusively
te have waived his righc; but Lo aniount
to a waiver an act must be one which is
inconsistent with the idea that the
party still intends to rely on the
strict letter of the conditicn in
question.”



With these words, I agree, and in iy view the conduct of the
purchaser in his dealing witih the dialt transfer shows clearly
that he did no. intend, ve rely on the conditions cf Clause o
7 ana € in that regard in 30 Ifar as Clause .5 would apply
thereto.

«t follows thercefcore that on the date for completion,
the respondent was not 1n any ctfective breach of any of tne
conditions and was ready and able to complete. The appellant
was thereforc not entitled on that day to rescind the conuract,
and on its fuilure to complete, the vendcrs were entitled to
rescind.

in relation to the appelliant's failure to complete on the
appointed aate, I wish alsc to expressly reject the appellant's
contention that there was a failure on the part of the responuent
te co-operate, as in the circumstances, the respondent owed no
duty teo the appellant to assist it in secuiring the funds
necessary to meet ite obligations under the contract. 1In any
event, the respondent did in fact cou-operuate when per its
httorney agreed to accept an undertaking in lieu of payment,
and further by extending che uvime for payment by twenty-four
hours. In ny view the respondent acted well within its r.ghts
under che contract, when i refused to accepc tne "undertalking"
which was obvicusly of no value, and decideu e rescind the
contract.

4. 15 A DEPUSIT OF 25% & TRUE DEPOSIT

The guestion in deterniining whether tche appellant should
be given cquitable relief in respect Lo the return cf the
deposit Gepends orn whecher 5% of the purchase price can be
accepted as « true deposit in a real estate trapsaciion.

Both Rowe P, and Downer J.a. have reviewea che relevant
authericies which approve a 10% deposit as acceptable in thesc
transactions. Though this is i1nconsistent with the evidence in

this case given by the attorneys who actea for both parties in



the cransaction, and upon which Zacca C.J. relied, and though
it is conceivable that @ deposit in c¢xcess of 10% may also be
acceptable in the cilrcumstances cof a partvicular case, I am of
the view that a 20% dzposit is in any case unconscionable ana
e

provides & wincdfall for the vendor if foricited. 1 therefore
agree wich my learned brothers, that in the civcumstances of
this particular case, an amouni in excess of 1u% is in c¢he nature
of a penuliy, uand therefoic eguity can come wc the aid of the
purchaser in graniing a refund of that excess.

I would therefore allow the appeal and restorc to the
appellant its portion of the deposit which is in excess of

10% of the agreed purchase price.



DOWNER; J.A.

The issue to we deciced in this appeal is whether
the appellanc Dodep invesunenis Ltd. - boJap - was entitled to
récover $2,075,90u0 or any pari tnerecfi from che Vorkers fTrusc
& Merchant vani Lid. - The pank. Dodap paiu ihiis sum co The
pani pursuant ©o & weltten contraci whaich goveined an auction
sale and 1t repsesenced 5% of the purchasc price whach was
$L1,500,000. Doedap hau scught to purchase s.a parcels of
valuable commercial properiy but che contiact was Lecminated by
The bank, ana they retainec the properties and forfeited the
GEepOSic.

befcse sacca, C.J. in tie cupreie Courc, the principal
reliet sought by Dodap was specific perforrnance. On appeal
however, Lodap seeis relief from foifeiture as they pucchased
the properties subseguciac to the auction. Dodap has claimed
that they have suffered an injustice and fou rearess they rely
on ithe presumption ajainsct vnjust encichment waich is deeply

entrenched in our law. e« Fibrosa v. Failrbairn (1942

< L1l E.R, ize for resuliution at ccouamon lavw ana Sinclair v.

Brougham {1914 - :915] ALL'E.RRBeprini p. vil for resticuiion

in equxity. sSpecrfically, they claim rescission of the coencract
and a claim for recurn of the ceposii on the Lasis thav LL was
really a partc-pajynent and tnal the contract was wiongly

terminated by The zanik. in the alternative, they coniend

propecly to keep conly .i% of the puichase pr_.ce which the law
recognizes as a true depos.t. The submission con benalf of

“he bank rests on the sanctity of a wiltten coniract which
provides for fortfeiltvure ©f a Gaeposic. Lo 18 an even better Known
principle to the common law. Be 1t noted that Mr. Henrigues

for The Bank, accepieu the facuthat vodap subsequently purchased
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thie propescies in issue from canmeica Citizens bank,; bur objected
e the centract belinyg wul in as eviwence, ana Mr. dMahfood agreed
Lo thal stance. although in the judgment, Lhe following
uncertaiking was recorded -
3. Undeivaxing by che Defendani thatc
the psoperties would not be dealt with

o disposed of pendiny Appeal....",

since Jawaica Citizens Bank Linited had the first mortgage, this
uncertaking could only bind che respondenc. W'o come co the
correcce decision in this case, ihiv.al consideracion must be
given to cihe pleadings anu itbhen the facis have tc Le censidered.,

How the case was pleaded

bodap 1instituitec proceedings in the fupreme Courti by
Uriginatlng Lunmons pursuant to Seciion 7 vf cthe Vendors and
rurchasers act. osecause evidence would be imporstanit in the
pDroceedings, it was ordered that the originacing summons was co
be treated as if iU weire begun Dy writ of swwons and it was
further crdered “hat a statement of claim, be filed and scrved.

+n cue staccment oo claim, paragraph < sets out the
salient condiiiioans of thie contract. The rights of vie parties
weuld depend oin the wrue consicuction of wnose terns, while tne
ftolluwing paragyraph allieyes that chere were ikplied cverns.
Parayraph ¢ allejed wnat wne amplied terns were Lreached and that
draft transfess were not forwva.ued e the appellant until
13th October, LY%.9. =anlso there wus the couwplaint that the firsc
legal morigage was now dischurged so as to enable Lhe sale tu be
compleced.

Paracraph 7 mentions chec undertvakings were offered
Lo The pank which were wvejected and there is che serious
complaint that on the Z3rd Oclober, ivu¥ the uppellant purporied
co forfe.t ilhe deposic of $2,875,000 on the basis that DoJap had

failed to pay within 24 hours of the 13ch October or to secure
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satisfactury undertalings.

e
(%]

Yhe following pasagraphs are so important that
i8S necessary Lo sct them ouuv -

"G. LYy leteer dated the zqth day orf
gctobeyr, 13¢Y the Plaintiil protesced

chac the puiportea fosieituce was

contrary Lo Condivion % and ithat it wes
always ready, wiliing and able co complcte
the suad sales. uUnder cover of letter
daed the Zoth day of Ucvober, 15%¢9, the
Plainciff vendered to tne Lefencanu a
manages.s chegue for the sum of .
$5,0L2,573. 62, beiny che unpard amount of
the purchadse mon.es . tue Cesws ana izntecest
a. -<% as of the 20ch day of Gctober, 1989,
in accordance with the saiu Concation 5

buc thie Uefencant an breach of (hie sald
Paohlculacrs and Conditions of Zales undes
ceversr of letter dateuw che <7t day ofF
Cctober, 1vuef®, returnca the said cneque

to the Plainciff.

9. ihe Plaint. ff avers that Ly sendiny
the Zauad manageds cheqgque to the Defendant
~t had fulfilled its obligatcions undew
the said Concicica 3.°

To these averments, Une bLaux :eplied as follows -

“7. The befencanc denies chaw the
torfeivure was conuracy to Condii:on v oL
that the Plaintaiff was seauy and willing
to cowplete the said sale as alleged in
paragvapin o of the Ctatewment ob Claim ox
ar all and the Defendant iurchicer says

that when che Plaintiff purported co
renues a hanager's Cheque for che balance
oi the purchasc prace on che Zoth day of
Cclober, 153 the raiu agrecment ne

lonyes existed ao same had oeen telminated
on tiie zigd day of October, 1969 Ly viitue
of the expressed provisions of the said
Pasticulars and Conditions of Sale.”

by this weply Whe Bank just.ofied its rescission of Jlie conuracc
and i1n effect claimed that the teims of the centracu provided
for forfeicure. These averaents oi Dodap and dhe bank caise
the vical issue of whethe: 1n tne circumstances obf chis cuse,
it was open wo The Bank co terminate the conirace anag foireit
the deposit.

Zacca, (.J. found againsu Dodap and uwiis as one of

-~

the principal sssuces on appeal.
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The next imporiant claim is in paragraph 12 anc
1C 15 pleaded in che alternacive, Lo veaus as follows

"12. Ferches or in Jhie altesnative, the
Plainciif avers that in ciie premises i 18
harsn ana unconscionable for e

Defenuant to puiporst to act under

Condition L2 and clalns o be relieved fiom
the alleged focfeiturse.

PLERT X CULALG

ta) Tne Pirazntiff repceats the
Pagticulars listed in the
precedinyg paragiapas; and/ogs
i) The Plarnciff nas always beei
reaay, willing anc able to
complete the saild sales; and/ox
ic) The Piaanciff has cendered o
che Uefendant cne remainder of the
purchase rnonsas, cosis w.ch
wnteresc theceon.”
gere is how The Lan. joined issue wilh bodap in pacayiaph il
of their defence -
"li. The Defendan. furiher denies chat it
was hacsh and unconscuonanle foi the
Uefendant o act under Conuition i3 as
alicged in paragcraph .2 of the Gtaiemenc
of Clawm ox ac all ouv chat the
Plaintirf 1s entitled co relief fron
forfeiture."
“he essence ¢t uhe defence is thae at the comnmencement of the
contract thele was no evidence chat 7he Lank was guilvy of
fraud, sliarp practice or unconsciohacle conduct so as Lo warrant
che incervention of cquicy. 1o seems o e chat the substance
of this cla.m 13 that, even il the contyact was taightly
sescinaed vy The sBank, then PoJuap convends that The Dank was notc
encicled o forfeit the uepos.i pawd.
vince che eguitable clain is paseu o the exercisce
O a concuiienc jurisdiction. il wau appiropsiaie Lo clain

restitution in the aluernavive on ihe basis of guasi-contiact.

This .s covereu by parvagycaph i2(5) whicn Lcads =
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"iotloy LL the Court finds that ihe
Plainciff has been in Lioeach
0ol the saxd Pact.culars and
concreion of cales, vilies
from i @ilegea focfeituse on
such teiiws an cthe Coure deems
b

the phrace ‘seliel oo the allegew forfeituie on such cerns
as _ne courv deems Lic' musl incluGe comnonl law cerns since
chere 18 an easlier specific vefesonce Lo relierd in equity in
paragraph 12. Fusrther, whe allegution of rorieicure suggests
Litat The 3anyy nas funds to tihe defendant’s use which it has
pucported co forfeit.

o demonstrate Yhe Zank's reliunce on the sanciiiy
ol wirtten concracts te justify thne forfeicvure or the depositc,
1t is useiul o note paraguapns 13 and 14 of their defence
where thege aveiments are set ouv wadle clariiy anu precision.
They read zs follows -

"L3, Furdher thie said agreeeni cipressly
providec at clause 4 Lheror {sic)
conat the prrchaser should be pald a
aeposit of <i% and of the iremainder
of che purchase praice wicliin fousrieen
days thereaizes andg that by ciause 15,
time was of che esscnce of the contract
for aity act thac should L pesformed
C. payment wads witlhin a scated peviod.

LG, Yhaco <oe PlawncdfD 2n bocach of che
saild clause < of cthe Particulass of
cale failed, negliecueod and/or refused
L0 pay cuie balance of Llie purchase
price and as a consequence thegeofl
clause 15 of whe ayreement piroviced
chal the said deposiu should e
forfeited auu that Lhe Defendanc acced
lawicily and in accoraance with iLhe
cnpressed provisions of the said
agreenent

Paragraph 17 closes on the cane emphacic nowe. Lo reads -

“il. The Defencant says that av all
Mecverlal times ic acted lawfully and
in accordance willhh the exzpressed
provisions of the said Particula:is
and Condit.ons of Sale and that che
Plaiutiff*s alleged cause of action
is miscoiceived and che Plaintiff
16 not entivled to the relief claimea
¢y «o any ocher relief.”



From chese avermencs, fous principal issues arise. Farsily,
Tiz contrace must be construea 1o delesmine one righes of
ithe pariics. ocecondliy, 1L must be deternined wheclier Dodap
was in preach of tone concracc. Lf io was nou open to The
Lani co cerminate the conisact, wnen The bank would be obliged
LO admic Speciilc periosmance anu apply che deposic Lo pa:i=~
pay che puschase price. Thirdly, «f Dovap were in breach,
wuether dhat vircach gave he bank an ungualified righi to
foiriteic the ceposic., fourchly, 1f the right cvo forfeit was
gualifiea by the incvervention of common law or equitable
principles, was Dodep encitled to any awouni of the deposit?
Yhese ace the lssues which muse be borne in mdiu when
considering the facus of the case and furcner ithey must be
resolved to dececmine whecher the order of Zacca, C.J. in
favous of The Banik who forfeited the whole deposii ought o
be upheld.

Findings of Fact

The Bank,. o Ccrober 5, 1249 s0ld six parcels of
commescral property by auction to Hr. Raymond Clough an
actoiney~at-Law oxr his nominec. The mortgagor was Dona Clar
Propercies Lta. who was in default to Tie gank. Jamaica
Citizens bank hau a piior moritgagye on thice properties.

Mr. Donald Panion was & direccor of Dona Clav Propercies Lid,
and the mojorily shareholder in DodJap. bodap soughit Lo acquire
che property for $11,500,0u0 and paid a cepossit ol 25% cof the
price which amounted o $2,075,000.

The aucvion was governed by a writien concract and
its terms must bo enalysed to detevmine tts full force and
effect. Clause 4 of the contract reguixed payment of the
balance wiihin l4 days of the auction anu on ihe

oth day of ucceber, Hiss Charley aun Eaton, tThe aittorney-at-Law
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for The Dank, forswarced drafc cransfers and o statement of
custs wo Mr. Clougih who was Dodap's scilorney-av-Law. 1t should
be puinced cut that it is common greund chat since the auction,
Hr. Clough had been putiing proposals concecning the property
Lo Hiss Eaton. dowever, the imporcant facc to nove is that
on Geeower L9, 15¢% L. Clouygn executeu ihe tiansfcr aand sent
it along witih a letver of undertaking frowm Jamaica Cicvizens Bank
co The Bank. Fuccheyr, he reguesteu that all subsceyuenc
correspondence shoulu Le cavion copied te theis bankers who
wus Jamalrca Citizens 3dank.

OUn the same way Ccilber 19, Miss Baton despatched
two leciterss - one wo Mr. Clough anu che otner to bodap's
pankers. &5 fou. the letter to che buankers; she wrove -

“Under che conuitions of sale the
Purchaser nusi pay the balance of
purchase piice and costs witiiin
Fourceen y14) days from the dacte of che
cale 1.e. the aforestated payment must
pe made on or before October iv, 190H."

- The following parugraph ze¢ads s follows -

“an undercaxking from you o pay the
Lalance of purchasce price and cosis would
have to specifically undertake Lo pay over
the said balunce on or before Thivty (39)
Gays izom the date of che auciion which
took place on October 5, 1989 as well as
undertaking o vay interesc at the rate
of Twelve Dollacrs ($1i2.00) per centum

pes annuia on e vonpalid waount of the
purchase price from the time fixed fors
payment i.e. as of Octobexr 19, 14C9."

The letter to Mo, Clough was even nore imposiant.
nfter staving thal paymenc oughe to have been maue fourteen
acays of the 5th of CGciober the letter continues -

"Further, any acceptabli undertaking to
nay over ihe bualance of purchasc piice

aild cosis would have te specifically
undertaike to pay cver ithe said balance cn
i before thirvy (ov) days froa the date
of %“he auction and undoertaile vo pay
interest at the rate of Twelve Dollars pes
centumn pe:r annum on the unpaid amocunt of
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“the purchase money from the cine
fized for paymene, thao is, the
Luith Uctober, 1954,

vy clients have genercously agieed Co
allow you & furithe. vwenuvy-four hours
within which co comply wilh Lhe above,
out wichout prejudice o any raght or
Jenaedy reseslved to sy clienvs under che
conuivions of sale.

Thne afolesiated does not conslivuce &

warver of my cliencs' rigul oi rewmedy

concuinew in the conditions of sale.”
Yhe initlial undextaking by Dodap’s banker was rejected
becausc The buank contended tney naa wade it cleas chat chey
would only cccepgt =n ungualified undertaxing which was
enforcesble in law against Dodap's bankers. 2Yhe undertaklnhys

etiers of October lo and October 20 had thie same

=

of the
conditions and Dodap ana chelr bankers ought te have recalised
that. Lt was agoianst that buckeround uvhac Miss Zaton wrole
to Mr. clough on 23id October reiterating that the undervakings
were unsatisfactoiry and closing the letier thus -

"My clienits hereby advise that in

Zeeping with Clause 13 of Particularxs

and Conditions of sale, depousit paid

oy you 1is forfeited.”
Dodap's bankers were also infogmed that the lactest undertaking
was unsat.sfactory.

The parvies continued to correspond ane the alternative

averments of LoJap is bused on ithese exchanges. 0On che
zutn October wfter Mass Lacon puipovted ve forfell the deposiv,
r. Ciough wrote to kMiss Dacton as [ollows -

e refer Lo cur letter dateda the
4¢iy October, 1969,

Bnclosed find:-

Letcer dated the woth Ocuobel,

1v¢9 fruw Jamaica Ciiizens oank Lid.
ecnclosing caeque tor che balance

puschase moneys, costs and inceLesc

1 accordance wath che youcr statementc (sic)
Lece.lveu by us on uie L9th Ociober, 1909,



-

~n accoraance wiith the Condivions/
contract oif Sale we have compleced the
purchase of the above prem.ses aidu ask
that you zamediacely eifecc transfer
nerein.

interesc as of vhe 20ih vctober, 19U

CO woday at the race ol 1&% 1n accorcance
with Clause b, Condivicns of Cule, have
Leen added to Lne bulance purchase

moneys of $U,val,Uul. o0l

Ihiss Daton sefused o accepi che chegyue ane 1t 1s insoruciive
to quote tier in full -

"Reference 15 maue oo your letier dated
sotnh Cctober, 1909 wo i Workers Toust &
Meschant LGanii limited which was welivered
undee cover cf leveer ueted Z2otch OctoLer,
L1509 from ir. Raymona Ciough, wsctoiney-atc-
Law of Clough, Long & Coc. 1 recurn
herewith Janaice Cruizens sBanii Chegue

Ho. U10U002 daved Zotvh Cctobeyr, LYU5 in
the amount of $§9,012,375.8%.

Please acknowleugye receipu of chedue by
signing and returning the ctiached cupy
lettec.™

in cthe light of thiese essential fucts, it is
appiopriace to examine the contract whaich goveined the aucvion.
sefoie exawmining the contracoual cerms howoevelr, ic musi be
saida ihat even Lf foife.cure was justified in law, 1t seews
unusval fox a bank vo insist on the exact wesns of o contiact
when Dodap was only a few cays late in maiking a full payment.

vince Clause 4 of the concract is fundamencal to this

case, it 1s necessasy O examine il. Lo ceads -
“d4.  uamediately afcer the zsale the

purchaser shall pay Lo wie sucuwoneer
L nis suction Roons a deposic of
LTWERTY FLVE PERCENT of the amounc oi
che purchasce money of the pruperty anc
siyn che agrecoment cundorseu hereon fou
che complecion of the purchase according
to these ccond.vions. The purchasex
shall pay the remainder of the purcuaase
money togecher with the amcunt payuble
vy <he purchaeser under pavagraph o -
nereof within FUOURTEEWN {(i4) days from the
date of ilune sale to the vendor’u
acccrney-at-Law SHINLEY~ANN EaTON-==-—--

-~ -

of uwo. 1L3-155% East uitreet, Eingston.




taaamediacely upon such payiment che
venuor puosuant to the provisions of
bection 100G of tiwe Registration of
Taicles wuet will execuce @ crunsiec to
e purchaser ang lodge sane fown
segascration.”

The balance of the puichase price was nou paid on Lhe
19uh October and the conditioral unertaking froa Dodap*s
bankeis was not accepied.  in chose circunstances, The Bani
relied on Cleuse 13 of the conirace ©o forfeit che deposic
afcver 24 hours liwd elapsed as they had nocified Mr. Clough in
I1iss Baton's letcer of 1Yih Cclober (supsa).
Dodap contended that on the irue constiuciion oi
Clause 5 there was an alternuztive dGate for payment so that
DoJap nau thirty uays afier the auccion wichin which to pay
the balance. To assess dthiy submission 1. is necessalry to
examine Clause 5. 1iu icads -
“5. I from any cause whatsoever ocher
than the wiliul acfault of the
vendor che purchase shall noc be
complete on or befoce the expiration
Of thavty (3uU) auys from the daite of
che auctwon the purchaser shall pay
interest at the rate of Twelve Dollars
per cencum pexr annui on the unpaid
amcunt of the pucciase moncy rrom the
time nereby fixed for the payment of the
smae unc=l the same shell be acuually
paid. This condition is without
prejudice te any vight oin remedy
cecerved to the vencor by any other
of these ccndicrons,”
‘
agreenents for sele ougnt Lo be conuvirued avainst the
baciuground ot the law oif contoaci so as to give LO evoiy
ciause fosce anua effecec. -0 18 o pe expecied that, 1f the
purchaser delays complevicn of the contracit, then the vendor
may neet this contingency by making provisions foir interest
as he 1s peing Lept ouw of fuinus. So this clause secs the
rate of interest and the tiae frow which it is payable if for

any cause whatsoever, the puirchaser delays completion.



Two other features cire o be noteu. The general law
of contriact provaides the purchaser with relref foe wilful and
otner cefaulcs L vhe venawor and sc they wece not wade parc
¢f Clause . The other aspeclL Lo noce is tnav the vendor
caprevsly preserved ‘any right ov remedy reselved Lo the vendoc
Ly any other c¢if these conditicns.”

The right of remeay exescised in this cuse was the
forifertuve of wne large paviienc of $2,075,uvud when purchaser
breached Clause 4.  Se 1o noced however, wnac the traditional
deposit recognited by the couvts is 1% of the puichase price
and any excess over 1d% mnust be regarded as pari-payisent by
the coumion law, with the ramedy of restitucion in guasi-
contracc. EBquity on che other handg, reguras the citcess as in
the naoture of o penalty anc liable to relief from forfeiture,

aS previously noted, this clause requices the purchaser
co pay the remaincuer of the purcuase srice and such costs as
are stipulated in Clause ¢ of ithe contruce within fourceen
days cf che auction. These costs arce "thosce 1n uccordance
witii the scale of charge of ithe Jamaica Bar association and
such costs togelher witn stamp duty and .egistracion fee shall
Le borne by the vendor and purchaser equally.® Ic 10 now
pertinent o reclie Clause 13

13, <f the purchases shall fail e
vbserve or comply wich any of thce
Loregoing stipulation on his pari
nis depositc shall pe forfcited co
tiie vendor who snall be at liborey
{without tendering any tranafer)
co re-sell the property elither by
public auction or private concract
at sucii cine and in such manner and
subjuecy to such conditions as the
vendor way think £it und any
deficiency 1n price which nay cesull
o and ¢@ll chavges Costs uhl eXpenses
Lelenaing a re~sale or atlempeed
re~sale, toyether or rendereu useless
by such defuuli, shall be made good
and paia by che defaulcing
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“pucchascr at the present sale and

be vecoverable fiom him by Jhe vendor
as liguidatea danuges. Any inciease

of price on a se-sale shall belony o
tue vendor . "

LO propexrly construed, thie contract does not proviae
fror two perlods oi paynenc as Mr. Mahfood argued ana paymenc
ouglic to have opeen made wivhan fourteen deys of ti.e auction.
if there was a fuiluie to uo thac, the vendor was at liberey
to furfeit the deposit., Un ono ocvher hand. if the vendor was
ready to complete the sale, and hie had not execrcised his
rignt to forfeit under Clause 13, vhen the purcheser who has
caused the delay nust pay interest pursuant co Clause 5.
Clauses 4 anc 5 pertain o different matters.

s clause which deals with the cighies of the purchaser
is Clause 3., .o is in marked contiast “o Clause 5 which
Geals with the obligations of the purchaser 1f there 13 delay
on nis pacrc vo which chie vendor has accedea. Cluause b reads -

"v. If the purchaser shall mnake wny
objection requisition respecuing the
citle Lo cvhe property which the
vendor or ius attorney-at-Law snhall
on the ground of expense oc olherwisc
be unable or unwilling Lo answer
satisfy ov comply witch the contract
for sale of the propesty iuy be
cescinded by the vendor (notwith-
s:anding any attempt Lo Ienove Or
sceisfy the sawme negotiaclion .n respect
chereof ) unless the purcnaser wiihi-
araws sucn objections or reyguisition
within seven days after che delivery
of a letier from the vendou's
attorneyi{s)~at-Law declining to
answer such ulbjection or regquisicion.”

This clause gives the purchaser the righi to compel the

vendor to rescind in defined circumstances. Mr. Mahfood was
highly critcicel of the conduct of Miss Eaton for not complying
with the provision of Clause ¢ whicu in parc reads -

“oang a drafo transfer which shall oe

prepared by thwe vendor's sitorney-at-

Law shall be subniitited co the purchaser
oL his ntiorney(s;-at~Law for perusal



and approval and the cosus oi the
sane shall be in accovdance with the
scale of charge of the Jamaica Sal
assocration and such coests togecher
with siamnp duty and registrat.on fee
snall pe bourne by cthe vendor anu the
purchaser equolly.”

Che sent the drafc tiansfer ana the bill of coscs o bHr. Clough
on Ociober 1y 80 Dodup had cnly oune day Lo take adavantayge
cf its rights under Clausce U. as was puiiated ouv Ly
Mr. Hencigues, it was registered ticles wlizch were in issue.
Further, 1t was common ground thav inmediacely aftexr the
auction, ic. Clcugh commenced making proposals co miss Baion
which hau to be referzed Lo her Beard {or consideration. in
any event, the drafil transfer was returned to The bBank without
any complaint by My, Clougn, who was an expericenced conveyancer.
The other striciure cf counsel for Doudap was that The
sank had a duty to co-operate with che purchaser and parct of
this quiy wéas vo make sure Clauses 7 ana ¢ had cffect. The
Bank must have realized, it was scressed, that for such a large
coimmercial tiansaction financing would tuaike time. Do test this,
it is appropriace to rcefer to Clause 7 which reads as follows -

o

e nll reguisitions and objections

tif any) in zespect of the ticle,
uencraption of the prouperty or
particulors or otherwlse arising

out of the sale wnd no. precluded by
these conditions shall be delivered
wn writing to che vencor's Liclorney-
ac-Law within OEVEN DLYL foom the
delivery of the draft transfer for
perusal ana cpprovel. Lf no
ovjeco.Lons or veguisiticns be kaue
within the period aforesaad the title
anc tae cerws and fovi of the avafi
trancfor shall be deemed to uave
oeen accepied anu approved.”

Clause o nhes alcoady obeen rceferred to. Clause 7 aeals
with che cimke withen which Mr. Clough ought to nive nade
regquisitions ané objections in respect of tocle aud <ight of

sescission if satisfactory answers wese not forthconming.
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iL cannot be inferred from these conditions that ihere was

a duty on the vendor to cou-cperate with the purchaser on
maciers of securing the meonies f{or the baluance of cthz purchase
price or securing an ungualified undertaking foow Jamaica
Citizens bank. what was reasonable was that the venuos woulu
ancicipate that Deodap would have made satisfactory arrangemnenc

Lo finance cie Lransaclion.  an this reyard, iv must be borne

in omana, that Mr. Panton was & director of Dona Clur Propercies Ltd.
the mortgagor in defauli, the managing Jdirecuvor and majority
shereholder in Dodap anc the nmanaging uirector of a cumpany
Vehicles and sSupplies Liid. which carried on business at the
picpuerty. dMr. Panton and his attorney-at-Law, My, Clough must

nave realised the imporcance of seicling accounts on Lime.

slso there were law suits between Dona Clar Properties Ltd. and
Vehicles and Supplies Ltd. against The Lank, which nmay have

made concessions belween the parties unlikely., To add to the

clouse connection of all these encities, at the auction,

hi. Clough was bidding o behalf of Dudap and Vehicles and

supplies Ltd.

The ooher point cvaken on behalf of bodap as regards the
contract, was that Clause 15 oi the concract was not applicable
tc the cirvcumscances of this case. what does Clause 15 say?
it reaus -

"15. whencver under these condivions an
aci. shoula be perforned oi paymenc
mace at or within & stated period

cime shall be ol wssence ovi the
contrace.”

Z¢ has alrcady been noted thac Clause 4 reqguired the

"ance of the pucschase price to be paia within fourteen days

of i and that Clause % deals wiclhi the paymenc of
interest i ©ie ve.. . rees LO grant an extension. it is

crue that in her letter of 18th October, Miss Eaton ¢rantea DoJap

& furcher twenvy-~four houcs wichin which to comply with the
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conciaci..  Yhe specific mention ¢f twenty-four hours reasserted
et time was of the cessence. Moreover, at the close of her
lectesr,; Miss maton repeated thaw the extension of iwenty-four
hours or the aliernative of an ungualified undertaking udid

"not constitute a waiver of my client's sight(s) or remecay(ies)
centaxned in the conditions of sale.”

45 a matter of constiuciion, my conclusicn 1s ac one
witn that of Zacca, C.J.. Lsfter construing the contract and
egamining nunercus authoraivies,; he woote ot p. 40 of the
recosd -

P'or all the reascns staved above,

L would held that che final dave for

completion was the 29th October, 19u9.

The plaintiff failed tou complcte by

that date and the defendant was

entitiec as they did to rescing che

agreement for sale.”
Wwe were told by counsel that the six parscels of property were
sold by Jamaica Citizens Bank to DoJdap and the inference is
that the respondent Bank has disposed of its interest in the
pcoperty. conscquently, specific performuance was not sought
on appeal. Dodap hewever, has sought rescission ¢f the contract;
and the veturn of chne full amount paid at the asuction. Once it
has been decided thac Whe Bank was within ats right to
terminace the contrace, vescilssion could nevei have been an
appiopiiate remedy. The basigs of che Lcinination being that
Yhe Bank had a raght to forfeiv che deposit because chey acted
pursuant tc Cleuse L3 of the contract. rmovecver, iy. denriques
is correct in stating chat there was no pleadiny or evidence
of fraud or unconscionable cenduct which induced Dodap to
encer incu the contract s¢ as to .nvuie the principles of eguity.

Conseqguenily, the judgmenc for The Bank given below will not

e discturbed on this ground.
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The principal grouna for rescicution of +he full
aeposiv has failed, but chere is an aliernacive claim in
coanmon law and equity for 15% of cthe puscinase piice on the
legal wasis that luw coulu raghtly be regarded a@s a true ceposic
which could Le forfeived once DoJep had rasled tou pay the
balance on ciwc. 1 15 suificient tu say at this stage that
1L is a substancaal clawn for $1,75%5,000.

Are there authorities which support

the construction cf the contract
relied on by The Bank?

Perpaps it 1s best to examine the authorities
reloeting te "tine is of the essence" as this was crucial in
deciuiny that Dodap was in default by not paying the balance of
tite purchase price on time in accordance with che contract.
Perhaps the earliesc ana clearest expression of the principle
wiiicih ought to juvern extention of Lime granted by the vendor,

was made by Siv George Jessel .R. 1n Barclay v. Messenger

(L0874 45 L.J. Ch, 449, He saia av p. 45¢ -

Y if a man says a coiicracu is o
depend upecn a payment of noney by a
certain day anu the parly entitled to
receive e money says, ‘L will extend
your time, L will give you a week or a
wenth, © way chac should puv che party
in a beteer pesition than i1f it had
been criginally put in thoe contiact I
cannot conceive. Lt appears to ne
plain thaut o mere extension of time,
and nctiiing aore, is only a waiver Lo
ne edtent of subsiliucing the
cex.cnuea time for the original cime,
and not an utter cesveucticn of the
essential character of <whe cime."

it must be emphasized that when construing a document
while general principles of construccion are applicable o
similar situations, a decision which seexs Lo apply a piinciple
must caike into account paciticular facus and circumsiances. It
1s the principle which governs the developmenu of cthe law and

“

care must be exercised SO as Lo prevenc cecisions on special



iacls being regardeu as law whicn should be fullowed as
binding precedenis. nlse in scme cases, ovher poinciples of
the law are appl:icasle, so as to make the appliceéiion of the
origainal principle inappyropriate. This is especirally so when
eyquitaible principles apply, for the decision c¢f thie court
will be based upcen the exercise of judicral discletrion.

“he peinciple expounded by oiy Geocrge Jessel MUGR.

was reiteraved by Viscount hHolaane iin Steadman v. Drinkle (1915]

meC. 275 at <00 where he suid when considering the results of

Kilmer v. British Columbia Orchard Lands {1913; i..l. 319 -~

"hs time was declared co be of the
essence of the ayreement, this could
only have been decrecd 1f their
Loruships wewre of opinicn that the
stipulaticn as to time had ceased to
be applicable. On examining the
facts which were before the Doaru it
appears that thelir Lordships
proceeded on whe view that this was
sc¢. The date of paymenc of the
instalment which wus not paid had been
excended, sc that the stipulation
hau ol buen insisted on by the
conmpany. dhe learned counsel who
arguec che casc for the purchaser
contended that when the company haa
submitted Lo postpone cthe date of
payment they could not any longer
insist that time was of the eusence.
Their Lordships appear to have adopied
tihis view, and on chat foouting alone
1o have decreed specific performance
as councerclaiumed.”

His Lordship alsc explained why the Board was “of cvpinion that
the stipulation us wo time had ceased to bLe applicable.”
To understand the principle of law ilmplied 1in

Viscount Haldane's opinion which sanctioned specific performance
in that case, recourse nmust be made tu the submissions of
Buckmaster K.C. and Walter Burt at p. 320 {(1913) L.C. 320 of
Kilmer. it reads -

YeeaesaoBven 1f the forfeiture cluuse

was intended to be operative according

o the letcer it was too late for the

respoundents co rely upon rt and ©ry to
enforce it, foui they hau already



“negotiated one extension of tae
time of payment and agreed to it,
chereby leading the appellant to
believe that their strici rlghues
would nou be enforced. ks they hau
subnitced to poustpone the day of
enforcing payment they were no
longer entitled te say that time was
of the essence of ihe contract. She
rigid <ace having been altered they
were not entitled to say that the
sSubsticuted dace was rigid to che
extent of being unalierable.,

Counsel containued his submiszions and cien che reporter's note is

“oee iluges v, Metropoeliian ry. Co.
L8777, 2 app. Cas. 439,"

which was the authority for ccunsel’s submission. if is manifes
thac the principle of equitable estoppel was before thear

Lordships' Loard. 1t was also part of ihe veasoning of the trial

judge. in referring wo his decision which was approved,

Lord Moulton in Kilmer said at p. 322 -
" The trial judge restced his decision

mainly on the view that the conducc

of the plaintiff company was oppressive,

harsh, and vindiceive, ana such as to

lull the defendant to sieep and juscvify

him in assuming chat he would,

noiwitnstanding the terms of the

contract, have some indulgence in making his

payments.

Their Lordships agree to the result
at which the learned trial judge arrived,
chough not exactly upon the same grounds.”
{Bnphasis supplied)

le must be suressea that the tiial judge dismissed
tile action in respect of the claim for forfeiture and granted
specitic performance. Here is how Lord Moulcon readiny the

opinicn of the poard prepared by Losd Macnaghten puts it at

What happened was this: The first
inscalment of $20uu was duly paid on
the execution of the agreement. The
second instalment of $5U00 with intercst
as provided by the agreement wes uoc
paid on che day fixed for paynenc.
The date of paymeni, which by the terms
of the aygreemenc was to be on or before



“June i4, 1910, was ex.ended Lo

July 7, 19i0¢. OUn July ¢ Kilme:r
wrote to the secretary explaining
the circumstances wiiich prevented
his making the paymenc on the

7th, bui promising wo pay without
fail on Tuesday, the 12th. On tlic
Yih the secretary of the company
sent a telejram saying the deal was
off, and on che lst of aAugusi
following the respondent company
brought this action to enforce thedr
rignis according co the strict lelcex
of the ayreement. This was mel by a
countes-claim asking for specific
perfocmance, anu the money whicii
oughl{ to have been paid on July 7
was pald into Court &#nd remains in
Court to the credit of the action.”

searing in mind chat there weire two 1ssues before the Board and
that ccasons weie given in relation to forfeiture, .he guestion
rnust be asked oun what basis was specific perforuance granted
since in the contract time was of the essence for paymentrs

Lora Moulton’s words at 324 of the reporst suggesis the answer.
‘hey read - :

Other points were raised in the

course of the acrgument, but theixs

Lordships do not think it necessary

tec refer to them.”
The legal buasis must have Leen the application of the principle
of equitable escoppel ceferred o in counsels speech and
referred to by the trial judge. unlsc importunt was che fact
that money which ought to have been paid on July 7 which date
was extenued was paid into court to the ciedit of tne action.
andditionally, the purchaser was let inlo possession from che
beginning. On this explanac.on, time was nc. of the ¢ssence and
specific performance was the appropriate remedy.

Kitto J., in Tropical Traders Ltd. v.: Foodman

111 C.L R. 41 helpfully referred tu the facts and circumstances
adaverted to in & subsidiacy report which showed that time has

ceased tou be applicable. Here are his words and cxplanations




at p.
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"eeeeesaewThat 16 the explanacion

of the case whicn was adopted in laces
cases 1n the Privy Council: Steadman v.
Diinkle 1910 L A.C. 275, atc pp.=79,
280; wbrickles v. Snell (1iS1uj & a.C.

599, at p. 004: ‘Tne stipulacion as tou
time being of the essence v{ the concracc
Gid noc apply as che facus stooa.' The
authorised ceport does not ceveal what
ine naterial facts were, buc the reporc
in tvhe Law Joucnal [1%13; ¢ L.J.R”.C. 77
1 morve informatcive., ‘Three days beforce
an instulment becawme payable the
purciiaser reguested the vendouvs Lo draw
upon him for tcthe amount of the instel-~
ment and interesv at five days aftew
sight. This was done and tine puschaser
accepted the bill. Thirteen days «iter
che contract date for payment of che
instalment the puichaser requesced the
vendors to hold the bill for ten days,
and they agreed tc du so. The purchaser,
believing chat this gave him thrce dgays’
grace aftcr the ena of cthe ten days,

made no arranygements to meet the bill,
and on the day after che expivation of
the ten days he wrote to the vendors

tnat the bill would be paid on a day

four days later still. The vendors then
called the deal off. bul by tihal time
(as appears from the report of cne
counsel's acqgument) the bill was out-
stanaing in the hands of the venaors’
bankers; and the cases of Davis v. reilly
1165%0; 1 ©.B. L and .n re & Debtor: Ex
parie the Debtor (i9C8) 1 K.B. 544 were
cited to the Privy Council, presumably

as showing thac at the time of the
purported determination of the ccontract
chere was subsisting and binding upon tae
vendows an agreement,; impl:ied from the
maxing anda acceptance of the kill, that
che debt should not be enforced while the
bill was in the hanus of a thica pacty.
=% 1s hardly curprising that Losd Moulton
tieated the provision that time should be
of the essence as irrelevant co the
determination of che wppeal, and considered
only the equitable jurasdiction Lo
relieve against forfeiture of ihe
purchase moneys paid and {though he did
not discuss this separvately) cto decree
specific performance notwithstanding a
rescission which was valid according tc
the terms of che coantract.”

There is an abundance of authority reiterating the principle

as expounced in Barclay v. Messenger (supra) veferred to by

Zacca C.J., in his thorougn analysis of the issuc. They ave



Bernard v. Williams ;1%c¢) T.L.K. 457 at 430, per Talbert J.,

[

Wilson v. McGee [ 1955 W. 4.L.k. 241 at 244 per ..dems J,

Buckland v. Farmer & Moody ::979) 1 W.L.R. 2Z2i per buckley L.J.

[

at p. 231 and Luck v. White 20 P.C.KR. ¢9 pei Goulding J, at
p. 95.
When 1T is secalled that in her letver of
19th Octeper, 199 Miss Daton expressly statea -
“idy cliencs have gencrously agrecd o
allow you a furthcer twenty-four hours
within which to comply with che above,
put wi.hwout pic¢judice o any :ight or
remedy ceseived to my clients unuer
the condiviens of sele,”
it is clear that the authorvities, supporl the censtruction chat
time continucd to pe of the essence and since Dojap failed to
pay c¢r securc an uvngualificd undertaking by the 20th of Octoker,
The Bank was encitlec to rescaindthe concract and specific
performance was rightly refused in the courc welow.
anochey arca where authoricy 1s useful in weciding
whether i1c 1s currect to regard Dodap as beiny in breach rather

thuen The Baenk as urged by Mr. Mahfood is illusccaced in the

case of Carne v. DeBono . i9s&, 3 «4ll L,R. 485, One aspect of

the complaint in this case was that The Jank was in breach cf iits duty
co-gperacte so as Lo make the contiact workable., Lt was

explained that the diuit transfer for the pcrusal ana approval

was sent one day wefcere the fourtecn day pecsiod foun payment had
elapsed and this hampered Lodap fiom raising the funds to pay

cn time. in the light of these breaches, The sank, i was

contended, could not rely on its breach, as it wus The Bank's

stance which caused Dovap to be in default. Here is how

Sir wicholas Browne Wilxinson V.C. treated a somewhat similar

complaint in Carne v. DeBono (1905} 2 all E.R. 485 at 489 -




sympathise cthough 1 do with Che
purchasex, 1 do not thaink his generual
subnission cun be righi either. Although
it 15 a customary siep in conveyancing
procedure cthat completion statemencs
should be sent anda agreed so tnat the
pacties should be clear well in aavance
of the date ¢f cumpletion what their
respective ozligations ace, so far as 1
aml aware, that is merely a natier of
practice and not of law. Lo far as the
authourivies drawn to our attention are
concerned, there is no legal obligatcion
on & solicitor to provide a complecion
statement.

in those circunstances, what was
the purchaser to do when faced with an
erroneous completion scatement? The
Mascery held that it was his duvy co
tender the correct amount of the purchasc
money and that as the purchauser had dcne
notning an¢ had not tencered the pucchase
price, he was 1in breach. The Mastex
reached that conclusion in celiance on a
statement Ly Megarrv J in Schindler v.
Pigault {1975 30 P. & CR. 320. 1in that
case, time had been made i the essence
for completion on 5 doveubecr. The
contract had not been completed on that
day. an action by che purchaser
claiming that he Lad rescindcd tche
concract and for return of his deposit
was successful.”

mnother helpiul observaticn is that of megyarcy J, in

Schindler v. Pigault [ 1975] 30 P. & Ck. p. 320 at 323 & 334 -

“eecess.if a vendor were actively ro

dissuade the purchaser's prospective
moitgagee from making a loan to the
purchaser, and the purchaser was thereby
delayed in cowpleting by reason of
daifficulcvy in finding ancther mortgagee,
L think it would be wrong to allow the
vendoxr Lo cely on the purchaser's delay.
There are, of course, sonc purchasers
who have the purchase money available,
and do not need a mortgage or sub-sale
to finance the purchase. but thewre

are many other purchusers, and it would
be a singularly unworldly vendor who
would be genuinely surprised tvo learn
tnat & purchaser of whom he knew little
Or notning was prouposing to ralse Some
vii all of the purchase money foon
another. :n the present casc the
purchaser initially piroposed to raise
much of tue moncy by morigage, and i
cannot see that tche replacemenv of this
pioposal by the proposed sub-sale made
any material difference. Of course,
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"1if a purchaser required the vendor

to afford access to a hoide of possible
sub-purchasesrs, hawking the property
rounu to the highest biddec, veiy
different qguestions might avise; buc
here, fiom first to last, therc has

Leen only one prospective sub-purchascr.”

These auchoricies dispose of the centent.on thait The ZSanik should
have co-operaced with DoJap to secure a moriyage.

as for the cumplaint thiat The Bank was in picecach of
its yeneral common law duiy to co-operate, the authority of

Macay v. Dick {ivol, s.U. app. Cas. 251, Sprague v. Booth (1909

s e 576, Phoebus Kyprianou. v. Cyprus Textiles Ltd. |1954d)]

< Lloyd's Kep. 00, and Klienert v. Abosso Fold Mining Co. Ltd.

11913 5S¢ L.C.0. P.C. &5 were cited in support. Since the
Jamaica Cicizens Bank was involved as it was prepaced to give

an undertaking to pay the balance to The bBank 1f DoJap satisfied

certain conditions, the authoricy of Mona Oil equipment & Supply

Co. Ltd. v. Rhodesia Railways Ltd. {1946; Z ~11 E.R. 1014

citeda by counsel for The Bank, was conclusive. iIn that case
bevlin J, at p. LlUle - 10L7 cited the fcellewing passage by

Lucd Wright's specch in Luxor Eastbourne Ltd. v. Cooper 11941

1 &sll E.R, Gu -
" wWhen a cefendant 1s chargeu Ly a
plainciff with having prevenced the
plarniiff friowm fulfilling a conditicn
en which his right ©o payment depends,
it musi, in jay uvpinicon, be shown chat
the wefendant's act which prevented
was wooungful., The wiong woulad be
generally a breach of the coentract.
Thus, in Mackay v. Dick [13dLl) U app.
Cas. <51, 1lz Digest 431, 34Y4, the
neker of an exacavating machine was
required by the contract to send the
machine for the purpose of being
tested to the railway cutting which
the buyer was engaged 1n constructing,
and the tuyer was only to be liable
to pay for it if it there, in
working, sacisfied the tesc. This
icuse held that the buyers had
prevented fulfilment of the condition
because they held that, it being the
buyer ‘s duty undec the conuract to
previde the necessary facilities,
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"they had railed to Jdu so. Hence
Lhelr default prevented the sellex
from sacisfying the condition. The
seller cculd therefore say that he
had done all that lay on him tce ful-
f1l the condition and was to be

taken cto have implemenced i1tv. The
test was only nol satisfiea because

of the buycr'’s wefaulc. Thus, when

1t is saic 1in the present case thac
the appellants prevented the respond-
ents frowm completing the contract,

<L must be shown thet the appellants
bruke scme tevm of the contract
between them and the respondentcs.

The appellants cannot be held liable
on the ground of preventcicn where all
that happened was that they waid, or
omitted te uo, scmething which, as
between themselves or the respondents,
chey were free tu do vr te omit to do.
I questicn if there is zny esception to
chis principle, but I aw clear thac
there is no excepiion material to this

case."

The relevance to the inscant case i1s chal in no way it could
be said that The Bank's action prevented DoJap from payinyg the
balance of the purchase noney cr receiving an ungualified
uncertaking from Juanaica Citlzens balk by October 2Zu.

Regarding the allegation an parvagraph o oi the
Statement of Claim thac the first legal mortgages weie not
discharged, on appeal the relevant supplementury ground reads -

i Phie learncd Chief Justice errec

in reguliing tine Plawntiff/iLppellant

cu prove tnat if 1t nad completed the

agreement; the moctgage woulu nov have

been discharged. uhe burden of proof

was on the Defendunc/Respondent to

prove that it was in & posiciun to

conplete by the Zuth October, 1Scy.”
The reality was that The Bank was not under a contractual duty
tu execuie the transfer as ly. Clough in his lettexr of
19th October, requesced of hiss Eaton, until he had paid che
balance of the purchase price ur suppliec¢ an ungualified
undertaking from Jamaica Citizens Bank., Mr. Clough gave a
detailed explanation oi the syscem of undertakings resorted to

by banks ain chis jurisdicuicn with regard to the dischavge of
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prior murtgages. Lt is only if the conilract had bLeen
ccmpleted and there was a faslure to convey a clear title that
there would have been an issue. <whis matter is covered by
Clause 4 ¢f the centrace which to repeac for emphasis reads in
port -

sseeessedmedictely upon such paymenc

the vendcor puisuant wu the provisions of

section 1uu of the Reyistraticn of Titles

act will execuie a transfei to the

purchaser and lodge same for cregistration.”
in his letter ¢f the 19ch Octcber. Mr. Clough made no reguisitions
anu objeccions to the ticle., Moreover, he executed the draft
transfer. it 1s agalilnst this background that Zacca C.J. expressed
surprise that this issue was ralseu at the trial.

On an examination of the authorities, tcthe resulcs
colinCide with the counstruccion of the contracc namely, that
DcoJap was in breach by failing to pay tihe balance of the purchase
price o Uctober 20 and that The Bank was entitled Lo terminate
the contract and forfeit o reasvnable deposit. There was an
enticlement to forfeit becausc it was provided for in the contiacc
and both pairties intenueda that thecre would be « deposit at the
aucvaion to bind the ayreement. :nny eicess ove:r the traditional
1U% however, was eligible for reliet from fourfeiture or be
returned us rescitation to Dosap pursuant te the claim in
quasi-~concract on the basis of totael failure of consicderation.
submissions chat the whole deposit wus a pari-payment

was aryued by My. Mahfood. He irelied on Re Dagenham (Thomas)

Dock Co. Expaite Halse {1873, © Ch. ipp. L.x. 1022,Kilmer's

case, Steadman v. Drinkle (1Y%1lbj 1 n».C. 27% and Cornwall v. Henan.:

{1900 2 Ch. 29%6. & feature i1n these cases was that the

purchaser was put in pussession anu chat the purchase price was

Lo be paid in instalwenis. Tne courts therefore properly referred
to these instalments us parc-payment and so liable to velief

from forfeicure,
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=n this cuase,; there was a true deposit of Lud of

the purchase price with an additicnal i5% of vhe puirchase price.
The commeon law tegaras ihis adaiticnal amounc as a partu
payment and as there was @ wotal failure of consideration, 1ic
would be recovered by the appellant in quasi-centiact. Egquity
on cthe other hand, exercised a concuirent jurisdiction over
the additional umcunc by regarding iv as in the nature of
penalty and will provide relief by way of cestituiion.

hre there rules of equity which

enable DoJap to recover One million

Seven Hundred & Twenty-Five
Thousand Dollars?

The basic pleadings whilch covers chic relief from
forfeiture with vespecc wo L5% of the pucchase price has
already been adverted to. The original grounus oi appeal
prepared wna filed on Zisc marcch, 1996 before tne findings
were delivered and the orcer cof the court wade on &th February,
1950 specifically refer vo a prayer for resticucion. This is
how it was inicially avesred -

“{a) The learned Chief Justice
misdairecied hiaself on the law
as to, ainter aliac-

{ii) helicef from feorferiture; and/ox

(iii; “he Gistincuion between & true
deposit and & depusit in the
nature of & penalty;.....

I T A L L R I B

(c) Yhe Learncd Chief Justice applied
the wrong principles in refusing
the Plaintiff/uppellant the iemedy
of Specific Perfurmance or ieturn

cf the Deposit by way of relief
from Forfeiture, having regarua to
the eviaence before him, in
particular:-
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{iv) that the balance of whe Purchase
Price was tenderea withain 30 days
of the dace of the Luccien sale
and/or within 3 days of the aate
of che letter of the 23rd day of
Cctober, i969."



in che supplementary grounus of appeal relief

was prayed for in grounds 22 ~ 25, They read thus -

"Z3. slternatively; :f the Defendantc/

Kespondenc was enuvitled to terminace the

concract and forfei. the deposit, the

Falintaif/Respundent shouvld be ¢ranted

eguiteble relief against forfeicure as

it woule be unconscicneble in the

ciicumstences for the Defendanc/Respondent

to recuin the deposit.

4, Farther and or alcernatively, the
finding of the Leurned Chief Justlice
that the deposic of TWENTY FiVE PLURCENTY
of Llie omount of the purchase money was
Q Crue Cepcsic iy unreascnable and is
net supported by the cvidencoe.

(=
=

25. Yhe Learned Chief Justice errec
failing to apply a standacd of "ria
ness” in concluding thac the aforesaid
deposit ¢f TWEWTY FIVE PERCENT was & iyrue
aeposat which the Defendanc/Respondent
was enticled te retain,”

it shcould be noteu that in the Supreme Couri, as regards
restitution of part of the depusit at che auction, Mr. Grant for
boJdap specirfically contended vhat the courv "may graent relief
of all of the deposit or a percentage of Lhe deposil”
(sec p. 137 of the reccra) and this issue was puv to bceth
counscl in this couit.

implicit in the submissions before the cousc below
anda on appeal, 1s that the definition of deposit 15 a matter
ol law. zacca C.J. uowevei, treatec iv as a matcer of fact.
Lt p. 57 of the record he said -

"

Having regard wo the evicence of
M. Clougli aénd Miss Eaton as te the
practice in Jamaica and having
considered cie cases citeu, L am ci the
opiniun thac the depusit of 25 per cent
in the instunt case is Lo be regarued
as & true depusic and is nol & penalty.

Wheve Lhe deposit 1s a crue deposit
then relief foom forfeiture will not be
granted.

i, thererore; hold thac the depusit
of 25 per cent was a true deposit and
refused vo grant relief from forfeiture.”



it is therefore necessary to examine how the authorities
citeG to him defined deposits Lo establish whether his

finding was correct. .n Wallis v. Smith {1832 21 Ch., 243

Jessel M.R. expressed 1t thus -
" I coumie now to the last class of

cases. Therce is a cluss of cuases

relating to devositis. Where a deposit

15 Lo be forfeited foxr the breach of a

nuniber of stigsulations, some of which

may be teifling, some of which may be

for the payment of money on & given

day, in all cthose cases; the judges

liave held that this rule {(chat is the

rule relating e rellief acgainst penalty)

uces not apply, anc that the bargain

of che parties is Lo be cuuiried out.”

This ucfinition was implicitly accepted by the Court

of Lippeal in Howe v. Smith tivs<; 27 Ch. 89 a case which has

been desccribed by the Privy Council as "tne sgurce of all
modern learning on the watter cf deposits.”

The essential feature to grasp is that a payment
recognized by law to be a deposit may be forfcited if the
purchaser 1s in breuach of contract anu such a payment is
sometimes culled a reasonable deposic. &n inscance vhere
forfeiturce of the depcsit was upheld by the courc was Howe v.
Smith (supra). Herc is how Cotton L.J. puus the paccer
at p. 94 -

Heeeeelvnat is a depesit? The deposit,
as L understana il, and using the words
of Lord Justice James; is & guarantce
chat the contract shall be perfermed.

if the sale goes on, of course, not only
in accordance with the words of the
contvact, but in accordance with the
zntentcicen of the parties in naking the
concract, it gcoes in part payment of

the purchase money for which it 1is
deposited; but if on the defaulc of cthe
purchaser the conctract goes off,; that

is to say, if he repudiates the contract,
then according te Lord Justice James, he
can have no ight to recover the depousit.”



Fry L.J. was of the same mand for he said at p. Lol -
! Honey paid as a aepusit nusc, I
coice.ve, be paid un sone teims impl_ed
UL expressca.  in this case ne terms axe
Capresseu; anc we nust therefore inguise
what terms are to be inplied. The teras
mest navurally to be inpliea appears to
me in che case of woney paid con the
s51gning c¢f & contract Lo be chat in the
event of che cuncract beang perfoimea 1t
shoulu be brought into account, buc LI
tne concract is nou perforned by che
glayer io shall venain the property of
ithe payze. Tt 1s nuil merely ¢ parct
paymenc, kbut is then alsc an carnesc
Lo bind the bargain s encercu incu aha
creates oy che feur of the forfeituse a
mecive in the prayer to pecform the
pest of the concract.”

it should be nouted thace che deposic an this case was £ouu, che
purchase being #£15,50U anu the pirinciple expiessed, is based
on che reasoning that the courtv will not assist the pucchaseld
in Gefaulc wu recover a Gepesit, for chat woula enable hiwm to
“take advancage of his own defauli to vecover his deposit from
the vendoxr.”

“his approacih was approved of in the House of Lords

in Soper v. iarnold ,L1d89; L4 npp. C. 429 wncic the heacnote

reads -

" nelu, atffirning the wecis:on of

ihe Court of hppeal (37 Cu. D. b},

thacv the title naving becn accepted,

and ithe deposic having been focfeitoed

solely in counscquence of the

purchuser ‘s ucfuult, he was nou

entitled €O recuver Lhe deposit.”™
LOLG Macnayhten had this to say at p. w35 -

M eesssabBVCrybody knows what & deposit
is. The puirchaser did not want legeal
advice co tell him chac, The deposit
serves two purposes - 1f the purchase
is carried out it goes against the
puichase moncy - but its prinary purpose
ig chis, 1t 18 & guarancee that the
purchaser means business, and i1f there
is a case in which a deposit is vightly
und properly forfested it is, i chink,
when a man enters into a contract to
buy real propeciy without caking che
trouble tc consider whether he can pay
for i1¢ oi not.”
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The aeposic in this insvance was £ulu Lhe purchase price
weing #4,iuu. Lt 15 clear thac because a reasonable deposit
15 a guarantee that the purchaser will conclude the conciact
within the tiue agreed, as failure Lo, on his part may mean
forfeiture.

in Stockloser v. Johnson :.1954) i All BE.R. o30

Denning L.J. as he then was, made some valuable commencs on
the nature of deposit and tiie scope of an action foi recovery:
He stresseu three features. Firstly, thav equity coulu intervene
s0 thal the wepusit is .ecuvered in instances of excortion,
oppression or anything of that sort. uvecondly, he achnowleuged
the difference between a penalty and depositc and tchizdly,
he recoynized that the masis of restiturion was unjusc eniichment
at the expense of the plaintiff. when he addressed the issue of
che usual 1U% deposit for propercy transactions, Denning L.J.
said at p. 450 -

i - 1 ¥ - » 1 . - I J - £

Agaln suppose winat a vendos of

property, :in lieu of the usual ten percent
ceposit stipulates for an initial payment
or YU per cent of the price as a deposit
and a part paywent and later, when the
puschaser fails to complece; .cie vendor
resells the propeity ac a profit and, 1in
addition,; claims to forfeit the fitty
pe. cent aeposit. Surely cthe court will
relieve against the forfeiture. Thae
vendor cannot forestall chis equity by
describlnyg an extravagant sum as a
deposit, any more than he can recover a
penalty by calling it liquidated aamages.

These i1llustrations convince ne
that in a proper case there is an equity
of restitution which a party in aerault
does notv lose simply because he 1s not
able and willing to perfo.m the contracct.
Hay, that is the very reason wny lie neeas
the equity. The equily operates not
because of the plaintiff's defaultc, but
because 1t is, in ihe particular case,
unconscionavle for the seller tou reiain
the money. w«n short, he ought noc
unjuscly te enrcich hinself at the
plaintiff’s expense.”
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The impostance of this passage is that aic demonscraties

Lhat there are veedies providet by eqguity te prevenc the
forfeivure ot any amount which exceceds iLhe traditional 1U%
1 the case oI land tiansactions. As regards the specific
issuc 1n this case namnely that chere is an eguity of restitution
for L5% of tue purchase price, the approach of Romer L.J. does
not seem vo difler from his learned brethren. [: p. 456 he
Said -

“eevesocand no relief of any other

nature can properly be given in the

absence of some special circuastance

such as fraud, sharp practice ox

othei unconscironable conducc of the

vendor <o a puichaser afLer'the VEnuox

has rewcinded the. contract.™
Sommerville's L.J. view was similar to that of Denning L.J..

Lt seems thac Locd Oliver wiaen Oliver J, in Windsor

Securities Ltd. v. Loreldal and Lester wpproved of the appiroach

in Stockloser v. Johnson with regalds Lo an equicy of restitu-

cion arising in ciycumstances where the deposic woula have been
unrseasonable or unconscionable. The deposit forfeited in this
instance was £235,0uU and amounced Lo 1U% of the purchasc price.
flere was his approacih as veporited in The Times 10th Leptewnberl,
1975 -

"There was nochang in the present
case co show thoat Lhe forfeiture was
unreasonable or in the nacure of a
penalty. His Loiuship was not even
surc that a case could L& made ouc atc
the trial chac the plaintiffs were
capable of making a large profit out
of the forfeiture, but even without
that he was nol persuaded that 1u
was a case wheie in ithe established
circumstances equity would incerfere,
Yhere would therefore be a declara-
i.ion thac the deposii had been
forfeitea anc an order that 1t be
released to ithe plainciff.”

To wy mind His Lordship on these principles would have found a

deposait of 25% of the purchase price unieasonable and in the
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nature of a4 penalty so as to invite the invervencion cf eguily.
HAnCe eguily €aerciSes a concurreni jurisdicceion, imis Loraship
woulu be bound to consider velief in guasi-conc.act aiso.

G
Further, Loru Diplock in Seaptrade (19563, 2 A.C. ¢S4, (1903

2 All B.k. 7¢3 veferrea to the principle expressed in Stockloser

v. Johnson isupia) without any adverse coummenc alchough he

pointed out that assum.ny the principle wascorgect, that it diu
not apply to time charters,

Certainty 15 of priime importance in contracis for the
sale of land wud conveyancing and if the traditional 10% deposit
is to be aliterveu 1t must be based on extensive conveyancing
practice and sounu reasons before it will be accepted by this
Court. What advice would counsel give clients if there was a
variable figure instead of a fixed wazinum iiable to be forfeiteu
where there was deifauli on the purchaser's part? In this regard,

in auctcion sales Bateman -—— The law of Auction is instiuctive,

at p. Z.U the auctnor scates —

! Y¢ is che almost universal custom
at auction sales to require a part of
the purchase money to be paid down as a
guarancee for the fulf:ilwment of the
conivact, and also if the contract is
conpleted, as part paymen: of the
purchase money. The purchaser cannot
clect to forfeit his deposit ana avoid
che Coniracc.

This sum which varies frowm 5 Lo
25 per cent (in the case of land usually
10 per cent) of che purchase money, is
calicd the deposit.”

There are twou feavures to note about this useful passage
in Bateman. Firstly, it recognizes and scates the universal
custom at auctions ©o reguire « deposic and 1t nases reference to
the legal definition of a deposit. CSecondly, it gives the range
of what is peimissible to qualify as a deposit generally and it
sels the upper limit as 25% of the purchase price while for land

it is usually 1¢%. fThe cmphasis on “"usually 1u%* for land is



L0 be noied for in Patrcick v. Miller & Sales (1u77; 25 W.ik. 537

it was 20% buc chere was no decision on forfeiture. So Lo
require a ceposic of 25% ror land - must have legal conseqguences
1n case Lhe contract falls througn. Lt aus. $till be regarded
as & deposit for the parties intended a deposit but only the
usual 10% may be forifeited. bguity will intervene 50 as to
prevent the seller Irom retaining the excess., bince the property
has been disposca of oy The Bank as there were prior nortgages,
the problem posca by thisc appeal as to whethier the deposit or
any pait thereof must Lo returned, must be solved on the basis
of principle, implied from the auchorivies.

This vighi o forfeitc this usual 10% deposit was recoygnized

by this Court Beach Club Enterprises Ltd. v. Horrizon Management

Ltd. Cayman Islands Civil Appeal Wo. Z/&0 (Robinson P.,

Carberry and Carey; JJ.A. and this amount ought still to be
regarded by cthe courts as a ieascnable amount to be "paiu toe the
vendor as a guarantee tnat the contract should be performed."

in this case 1t is the very substantial amount of $1,500,U00
which could nave been propesly forfeitec. Had The Lank taken
the fiirst step and sought a declaracion chav tiie deposit was
caghtly forfeited, chis is the amount the Court ouyghi properly
to have sancticned.

it is relevant to cite che authority of Linggi Plantations

Ltd. v. Jagatheesan . 1972] 1 M.L.J. ¢Y where Lord Hailsham said

at p. %3 -

" it follows therefoie, chat, once it
is decided that the constiuction of the
contract is such tihat the sum of $377.500
was paid as a true deposit, tiat is, on
the same teims as the deposit, in
Howe v. Smith, and was thus to be liable
to forfeiture under the contract in case
of failure, by the purchaser to complece,
secition 75 of the Contracis (Malay utace)
Ordinance can have no application when
the contract is properly terminated and
the deposit is forfeited whecther or not
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"Gamage is proved. 'There is in their
Lordships® judgment no difference in
Lhit context between the expoession
"deposit” ana the enpression "earnesc
noney.” i this conteat they are “wo
wosds ros the same thang, although in
common modern Dnglish usage "earnest
money” hus a slightly archaic ring.
£5 Fry, L.J. sald in Howe v. Smith
ar puge L01;
" it {1.e. the deposit) us
not werely a pari payment, but
is chen also an carnest to bind
the sarguin so entereu into and
creates by fear of its forfeiture
a motive in the payersr to perform
the rest of the contract.'”

it must De noted that His Lordship spoxe of a itrue deposii in
ihe context of che traditional 10% deposit for the sale of land.
Lora Radcliffie also has sone pertinent comnrents co make on this

issue. 4in Bridge v. Campbell Discount Ltd. (19%¢2; 1 &ll E.R. 345

"1 Kknow, of course, that to travel to
another branch of equity's relief
jurisdiction, the precise reason why

@ deposit made on a sale of land 1s not
recovecrable if the bargain goes off by
the purchaser's default is vhat it 1s
treated s a guarantee (see Howe v.
Smith) obut, nevertheless, every

penalty even a penal bond, is in some
sense a guarantee for the aual pecfoim-
ance of the contraci, and i do not see
any sufficient reason why, in zue

right setitling, a sum of money may not
be treated as a penalty, even though

it arises from an obligation that is
esseniially a guarancee.”

This 1s the basis for trcatving 15% of cic purchase pricc as in
the nature of a penalty as only the viue deposit of 1u% was
rightly forfelced.

Eowever, even in che United Xinydom where there are cxpress
statuLoly provisions, seccion 4Y(Z) of The Law of Property act;

an accron for recover.ny a depositc may fail. See Farranu -

Contract and Conveyance 4th edicvion, p. 204 where the authoriiics




stace -
“.oee.lievertheless, i1t would scill
be over optimistic to expect an
eguitable attack Lo succeed against
the tradltional 1u per cent. Thus
sucih an aicacii faileu dGdismally in
Windsor Securities v. Loredal and
Lester (1975 The “Yimes 1y,
Ceptember despive che circumstances
vhat .he sum forfeited cotallea
£235,000 and chat a potenciul perofit
of £i50,000 con resale was alleyed."

+f an attack against the traditional iu% would Luil then this

case suggescs ithat if there is a ¢b% deposit then the aitempt

to have the whole deposit cetucned would fail. A rcasonuble

deposic of 10% of the purchase price must be regarded as correctly

forfeited for the parties contracted for the fucfeiture of a

weposit. “his is evidenced in Clause 13 of the contract

referred to and quoted previously. Equity, however, will assist

Dodap to reccuver Lhe excess of a true deposiv because it would

be unconscionable for The Bank to be unjustly enriched by so

large an amount at the c¢xpense of Dodap when the law has already

provided for forfeiture of a reasonable deposic. This 1is

cerialnly the "righe setiing” envisaged Ly Lorvd hadcliffe.

also equity looiks at the conduct of DoJdup in tendeiring the

manager'‘s chegue covering the remainder of the purchase price

and interest shorily after the terminacion of the contract.

This was a feature 1 this case and it facilitates the court

in exercising 1ts discrecion ctcerelieve Dodap of that parv of the

deposit forfeited by 9he Lanx which .s in the nature of a penaliy.
Zven where they had wiitien contracts for excessive

rewards salvois coula only recover reasornable remunecation and

this was fixed by che courts. GLee The Medina (1873) L P.u. 272

and The Port Caledonian and The aAnna {1903 p. lE4.Apportionmenc

of the deposit into the 10% of the purchase price which is

rightly forfeited and 15% wiiich ls recoverable by way of
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restitution 1is just and permissible. Such a decision reconciles
the prainciple of the sanctity of contracts and the presumption
agailnst unjusc envichment which 1s recognized by the couris.
Clause L3 contempluaces that any damages suifeced by che vendor
which was not covered Dby the deposit on a sale of the property
could be recoverad by an action for liquidated uamages. 2uch a
course 1is therefore open to The Dank.

in sumnary eqguivy regurds 15% of the purchase price in
thuis case as in the nacure of a penalcy and since the vendor
could not recover 1t in an action by pacricy of c(easoning it ouyht
not vo be retained by the vendor. as che retencion of thas
eXcessive aiounc was uncounscionable andg unreasonaible, eguity
insists that 1t ought to be returned to che purchaseyr.

The common law remedy of
Restitution or Quasi-Contract

The common law also exercisced jurisdiction over i5% of
the purchase price by whicn the icspondent Bank was unjustly
enriched at the expense of Dodap. 1u is,; cherefore, necessary
to explain the common law approach to this mutcer. When tae
cespondent. Bani cerminated the contract on 23rd Uctobes, 1989,
chere could huve been no further claim by the appellant Douvap
in pursuance of the contract. It was necessary to recall
howevor, that on Uctobes 2uU, Dodap tendered $5,01l2,579.62 which,
had it been accepted, would have been in full settlewent of the
purcnase piicc.

As the contract wus terminated against chac background,
it could be said faiily that the whole deposit was retained by
The sank as well as the property which was the consideration.
Cuch a circumstance is regerded 1in law as a total failure of
consiGeration as che contract was never perfouacd or as
Lovd Mansflield suid of such a cleaim ".....1t lies from money paid

by miscake; or upon a consideration which heppens to fail”:
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Moses v. MacFarlan. Admitcledly, tie breach was by the

appellant bui chat matters not.in a claiin based on quasi-contract.
Such a claim s independent of any claim under the concract
althougyn 1t comes inco being at the moment a valid contract has
been terminated. From the Chancery stanupoint, an eguity of
cfesuvitulion comes into being and so & concurrent jurisdicuion

can be exercised. The pleadings to support this common law

claam were general even during che idih and 19th century when
exact pleadings were mandatory. The Courcs were content to act
on general pleadings 1f the evidence coula support che claim.,

in Moses v. MacFarlan (17¢0 2 Burrows Luub or (1550 - 1774}

All E.R. Reprant 581, Lord Mansfield puts ic chlius -

“Une great benefit which arises to
suitors from the natuie of this action,
is that the plaintciff need not state
the special civcumstance frowm which

he concludes ex aicguo et bono the money
received by that defendant ought to

be deemed as belonging to hum. He may
declare gencrally that the noney was
secelived to his use and make out

his case at the trial.”

The thrust of the claim in guasi-contract is that the
reasonable deposit pcimitted by law to be torfeitea was 1U% of
the purchase price. Thus the remaining 15% is regarded as a
part-paynent where there was a total failure of consideration
and was retaineu unjustly py the respondenc Bank at the expense

of the appellant. Loird Denman's words 1n Palmer v. Temple

Y Ad. E. 508 citved by Fry L.J. 1n Howe v. Smith (supra) at p.l00 are
apt to describe the situation in the instant casc as regards
15% of the pruchase price. They read thus -

“....but he (The bank) cannou retain

ihe deposit; for that nust be censidered,
not as an earnest to be forfeited, but as
part payment. But the very 1dea of
payment fells co the ground whean both

have treated the bargain as at an end; and
from that moment the vendor holds the
moncy advanced co the use of cthe
purcnaser.”
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That it is uppropriate to apportion the deposit 1s

evidenced by the following words of Fry L.J. in Howe v. Smith

at p. 102. Hde saida -

"That earnesc and payrt-paynent are

two discinct chings is apparent from

the 17La sccuion of the SGtatute of

Frauds which deals with them as

Scpurute acts, each of which is

sufficient to give validity to a

perol contract.”
A circumstance whicih goes to prove that the money was unjusily
recained, was ithat chere was an offer to pay che full balance of
the purchase price three days aiter whe contract was teruinated
and it was refused alchough the propervy wus then still in

possession of The Bank. JThe law of quasi-coniract is well

illuscrated in the case of Wilkinson v. Lloyd [lo4b5) 7 g.B. 27.

‘‘he following summary from The Law of Contract 7in Edition

Cheshire Fifoot sets out ithe facts and decision. At p. 586 it
reads -

"The plaintiff agreed to buy rrom the
defendant certain shares in & pravate
company operating under @ deed of
scttlement. I{ was necessary, under
the cerms of this deed; for each
sharenolder to be approved oy the
dicectors of the company. The
plaintiff received a2 transfer of the
shares trom Lhe aefendant ana paid for
them. HMeanwhile, before this paynent
and without the plaintifffs knowledye
the directors niad passed a resolution
refusing to allow any transfer of
shares by che defendant, as he had
instituted certain legel proceedings
against the company. The transfer

Lo the plaintiff wus therefore not
approved by the directors. T[he shares
deprecicted in value.”

The autnors then continueda thus -

"it was held that the defendant was
bound to procure the assent oi the
direclors ané to take all necessary
steps to invest the plaintiff with
the property in the shares, that
his failure to do sou went to the
root of the contract and thav the
plainviff could recover.”



-2~

Similarly, 15% of the purchase price should be returned to che
plaintiff us iv was a term inplied by law that chis amount ought
to go towards the purchase price if the contract was completed.
it was also an implied condition that cthe money should be
returned 1f there was a total failure of consideration and the
contract was terminated. Such an approach 1s now appropriate as
the restrictions on indebitatus assunpsit, the foim of action
formerly used to instcitute such procecedings has been abolishead.
The parcicular restriction was chat only in instances where the
failure was due to the defendants fault was restitution
permissible. &any defence, therefore, vo such a plead mustc now be
justified on some recognized principle. This is so as the

forms of action have now been abolished and judicial decisions
must be based on principle or prececdent. Thac the matter ought

now be deciced on principle wuas advanced in Fibrosa v. Fairbairn (supra)

at p. 146 by Lord Porter -

"It is true chat in the majority of
cases the consideration fails because
one party or the other fails to carrcy
out has contract; but it is the
failure of consideraiion and not the
breach of contract which enubles money
paid in advance co be recovered."

Lord Wrighi was of the same view. AL p. 135 in stating the
general principle governing the cause of action hie said -

"it is clear chat any civilised systein
of law is bound to provide renecdies

for cases of what has been called unjust
encichment or unjust benefit. That is
Lo prevent a man from retaining the
money of or some benefit cerived from
another which it 1s against

conscience chat he should keep. Such
remedies 1n English law are generically
different from remedies in contract or
in tort, and are now recognised to

fall within a third category of the
common law which has been cz2lled
guasi-contract or restitution.”

On the specific matter that principle ought to govern the action

rather than the technicual requivewment of the forms of action,
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His Loidship at p. 130 saia -

"Impossibility of performance or
fruscration is only a particular type
of circumstance in which a party who
is disabled from performing his
contract is enticleua to say that the
contract is terminated as to the
future, and in which repayment of
money paid on account of performance
may be demandeu.”

The flexibility of the common law which has been compared
to & maze rather than a mocorway affords yet another approach
which may assist the appellant. Lord Hailsham in Linggi

Plantations Ltd. v. Jagatheesan (supru) makes refecence to it in

a passage at p. 94. It reads -
"it is also no doubt possible that
in a partcicular contract the parties
use language normally appropriate to
deposits properly so-callea and even
to forfeiiure which turn out on
investigation to be purely colourable
and that in such a case the real
nature of the transaction might turn
out to be the impositicon of a penalty
by purporting to render forfeit
something which is in truth part
payment.”

In applying this dictum to the instant case, it is
appropriate to say that although the parties used the language
of deposit to describe the payment of $2,287,00U made at the
auction, it was, in substance, a deposit with the addition of a
part-payment.

When The Bank exercised ics right to terminate the
contract, the reasonable deposit of 10% of the purchase price
was forfeited and the contiact was.at an end. The remaipning 15%
was in reality a part-payment held to the use of DoJap. The
15% retained by The Bank becawme, in the words of the Privy
Council, "the imposition of 4 penaliy.” The phraseology is
important for The Bank does not seek to recover a penulty as
tiie money is 1in its hands. it 1s DoJap who seeks to recover

a part-payment which was forfeited hence the phrase "imposition

of a penalty."
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The next stage of the analysis is to examine the
coursec of part-payments when a contract is rescinded. Earlier
in the opinion of The Board at p. 91 the distinction between
part-paymenis and deposits was stated thus -

"In particular Lord Dunedin in

Mason v. Clouet [i924; a.C. So&u
establishes the fundamental difference
between part-payments which ave
recoverable in certain circumsiances
and deposics which are not."

50 the issue is, are the circumstances appiopriate for
vecovery of the part-payment in this case? 1 think they are.
it i1s appropriate to refer to another passage in thie judgment of

Denning L.J. in Stockloser v. Johnson (supra) at p. 448. The

relevant passage reads -

"It seems to me thav the cases show the
law to be this: (1) When there is no
forfeiture clause: iLf money is handed
over in part payment of the purchase
price, and then the buyer makes default
as to the balance, then, so long as the
seller keeps the contract open and
available for performance, the buyer
cannot recover the money; but once the
seller rescinds the contract oir treats
it as at an end owing toc the buyer's
default, then the buyer is entitled to
recover his money by action at law,
subject to & cross-claim by the seller
for damages: see Palmer v. Temple
11639 9 Ad. & El. 50¢; Mason v. Clouet
(1924} A.C., 94¢0; Dies v. British and
International Co. {1939 1 K.B. 724,
Williams on Vendor and Purchaser,

4th ed., p. 1000."

Since the forfeiture clause in this case is to be applicd
to reasonable deposits of 10% of the purchase price there was
in effect no forfeiture clause in relation to the additional 15%.
it was a situation not dissimilar to Dies (supra) a case whexre
there was a clause pertaining to the money paid over if there
was fruscration, but not if there was a breach. The upshot of
all this is that it is acknowledged, albeit impliedly, in Linggi

(supra) and Stockloser (supra) that the common law action in
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guasi-contract to recover a part-payment where there has been
a total failure of consideration and the procecedings in equity
to recover a payment in the nature of a penalty, are just
alternative means of rectifying unjust enrichment. Perhaps it
should be noted that in Dies instalments regarded as parc-
payments were recovered on the basis of a rule in contract
law. Stable J., zefused to accept the alvernative plea in
guasi-contract on the ground that, there was a total failure of
consideration. i~ ruled that it was a mere failure by the
claimant. Juch a ruling would not now get any support as it
runs counter to what seven nembers of the House of Lords
decided in Fibrosa,

Conclusion

it is appropriate chat the technical rules of
eguity and the justice of the common law by providing for
restitutiomns since the range of deposiis are controlled, have
produced a remedy for DoJdap in this case. The forfeiture by
the Workers Trust and Merchant Bank Ltd. of the entire deposit
of $2,875,000 or 25% of the purchase price was inequitable.
it was all the more so since DoJap tendered the full balance
of the purchase price and interest of $9,014,579.82 within a
few days of the closing date. To vendors of land the
law says that you nay forfeit 1lU% of the purchase price 1f the
contract so provides, but no more.

Because the tender was refused DoJap had to purchase
the properties from Jamaica Citizens Bank who held the first
mortgage. DoJdap may find some comfort in the old proverb which
states that half a loaf is better than none. in the language
of percentages, DoJap has recovered 60% or $1,725,600 of what
they claimed which is better than 50% which ought to have

provided proverbial satisfaccion. The Bank is entitled to
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retain $1,150,000, 10% of the purchase price and this satisfies
the law's insistence on the sanctity of contracts. For the
agreement did sanction forfeiture of the deposit, but the law
protects purchasers by defining the percentage of the purchase
price liable for forfeiture when a buyer regrettably fails to
complete his bargain on time.

DoJap claimed no interest below or on appeal. Had they
done so an award of 12% from the date of service of the
statement of claim would have been appropriate. That being so,

-

I agree with the order proposed by Rowe P.




