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FORTE, J.a°’

This is an appeal from the judgment of Morris, J '(A&) in
which he awarded the respondent the sum of $37,000 damages for
personal injuries suffered as a result of an assault made upon
him by the appellant Constable Newton Bowers.

As the appellants abandoned their appeal in relation to
the award for damages there remained only one issue for cdetermination
by this Court. Having heard the arguments of counsel on the 10th
and 11lth June, 1991, we decided that issue in favour of the
respondent, dismissed the appeal, and awarded costs against the
appellant-.

In summary, the appeal raised the guestion of the exercise
of the learned judge‘'s discretion in granting an amendment to the
the statement of claim in order to rectify a fatal omission therein,

viz, to allow the plaintiff/respondent to insert in the claim the



mandatory requirement of secticn 33 of the Constabulary Force Act
to plead the allegation of malice or absence of reasonable and
probable cause in the commission of the act. The section states:-

"Every action to be brought against

any Constable for any act done by

him in the execution of his office,

shall be an action on the case as

for a cort; and in the declaration

it shall be expressly alleged that

such act was done either maliciously

or withoulL reasonable or probable

cause; anda if at the trial of any

such action the plaintiff shall

fail to prove such allegation he

shall be non-suited or a verdict

shall be given for the defendant.”

In advancing the contention that the exercise of the
&screton yas wrong in the drcumstances, counsel for the appellants based his
submission mainly on the proposition that a plaintiffi cannot be
allowed to amend a statement of claim if in so doing he would
deprive the defendant of a2 legal defence uncder the Limitation of
Actions Act, this amounting also to an avoidance cf the provisions
of that xct.

This appeal had its beginning when the plaintiff/
respondent filed a writ of summons accompanied by a statement of
claim, petitioning for damages for peisonal injuries done to him
as a result of an assault made upon him by the defendants/appellants
while acting or purporting to act in the performance of his duties.
The writ and the statement of claim were both dated and filed in
September 198G, well within the statutory period required by the
Act, the incident having occurred on the 2lst December, 1583.
However, while the writ of summons was in obedience to section 33
of the Constabulary Force act, the statement of claim was void of
"he required allegation, which made the action liable to be non-
suited, or without more mandated that judgment should be given
for the defendants.

This being the situation when the cause came on for trial

on the 14th May, 19%0, counsel for the appellants moved the Court,
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on a preliminary point to strike out the statement of claim and
enter judgmeni for the appellants, as with the omission of the
mandatory allegations, the statement of claim disclosed no cause
of action. The respondent, however, successfully made an.
application to amenc the statement of claim to. include those
allegations. It is from the exercise of the discretion so
exercised that the defendantg/gpellants now appeal, and upon
which the contention cutlined above has been advanced.

Though it does not affect the outcome of the appeal, it
should be noted that when the issue was argued in the Court
below, the allegation that the action would have been statute
barred was put forward on the basis of the provisions of the
Public Authorities Protection Act, causing the learned judge to
find thus:-

"The case of Hamlet Bryan vs. George Lindo
(supra) and the cases cited therein
establish quite clearly that a public
official acting in the excrcisc of
statutory or cother authority cannot

be protected by ithe Public Authorities
Protection Act if he acts maliciously.

1 have already adverted to the use of

-the word intentionally in the Statement
of Claim.

i therefore uphola Pkr. Gittens' sub-
mission that the acts complained of

fall cutside of the statutory protection
on the principle laid down in the

Hamlet Eryan case. That keing so the
operacion of the &tatute of Limitation
is irrelevant. There can therefore
belno question of an amendment «f the
btatement of Claim causing any

injustice tc the Defendants."

Before us; however, counsel for the appellants maintained
that "the action would be statute barred by the six year limita-
tion of the Limitation of ZActions Act™, and that the learned |
judge erred when he did not so rule.

Nevertheless, whether by virtue of the Public Authorities

| ¥ . ' N

Protection Act or the 'Limitation of Actions Act, the point®in
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issue still remains, viz, whether in circumstances where an
amendment would defeat the provisions of either ict; thereby
c¢epriving the defencdant of a legal defence, should such an
amendment be granted.

The answer to the question has long been settled and

reference to the judgment of this Court in The Attorney

General and Special Constable Anthony Cowell v. Anthony Richards

SCCA 35/8¢ delivered on the Sth dMarch, 19¢7 (unreported) is
sufficient. The Court in dealing with the point followed and
affirmed the judgment of the pre-—independent Court of Appeal

in Charlteon v. Reid (19G0) 3 WIR 33 per Rowe, P -

"Within the experience of all the
members of this Court Charlton v. Reid
has becn accepted and followed
systematically for the past twenty-
seven years.,"

in a case where, neither the writ of summons nor the statement
of claim; had alleged the mandatory requirements of the
Constabulary Force Act, the Court found chat the learned
judge fell into error in granting such an amendment and
allowed the appeal.

in doing so, the Court accepted the words of McCGregor,

C.J in Charlton v, Reid (supra):—-

"There is an abundance of authority
that the Court has always refused

to allow a cause of action to be
added where, 1f it were allowed,; the
defence cf the Statute of Limitations
would be defeated. The Court has
never treated it as just to aeprive

a defendant of a legal defence.”

The learned Chief Justice then referred to deveral casesinaipport

of his opinion, one of which is Weldon v. keal (1887) 19 Q5D 394

& case also considered in the anthony Richards case (supra).

The case of Charlton v. Reid was a case heard in the

Resident Magistrate's Court, where there is no requirement for
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a writ of summons; anc the omission of the words required by
section 33 of the Constabulary Force Act occurred in the

particulars of claim.

In the case of Weldon v. Heal (supra) the application for

the amendment related to the addition of further causes of
action not disclosed either in the writ of summons or the
statement of claim. Of those circumscances, where the amendment
if granted, would allow the claim for additional causes, which
would have been statute barred if the claim for those causes

were then being filed, Lord Esher stated:-
Y... amenaments are not admissible
when they prejudice the rights of
the opposite party as existing at
the date of such amendments. If
an amendment were allowed setting
up a cause of aciion; which, if
the writ were issued in respect
therccf at the date of the amend-
ment, would be barred by the
Statute of Limitations, it would
be allowing the plaintiff to take
advantage of her former writ co
defeat the statute and taking
away an existing right from the
defendant...” (Bmphasis mine)

This case therefore is distinguishable from the case under review
in two important aspects:-

(i) The amendment in the Weldon case
related to the addition of
causes of action, not originally
claimed, while in the instant
case, the writ of summons had
clearly made the mandatory
allegations, anc¢ the applica-
tion related to an amendment of
the Statemenu of Claim to rectify
the deficiency and to bring it in
line with the writ.

(ii) The writ having made the required
allegations and having been filed
within the statutory limitations,
was valid and good, hence there
would be no necessity co file
and issue any new writ which
would be statute barred.”
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In my view, the answer to the contentions advanced in
this appeal by the appellants is to be found in (i) and (ii) above.

The ratio decidendi, of all the cases relied upon by
the appellants, is founded on circumstances; which would permit,
if the amendment were granted, the plaintiff either to add new
causes of action which at the time of the amendment would be
statute barred or to make good a claim which was invalid from
the filing of the writ and which had it been initiatced at the
time of the amendment, would also be statute barred.

Neither circumstances exist in this case, where the
writ of summons was filed within the statutory perioé and having
macde the allegations required by section 33 of the Constabulary
Force Act is valid. In those circumstances the learned judge
in my view was correct in exercising his discretion under
section 259 to allow the amendment, as no prejudice to the rights
of the defendant would have been committed, because the action
could not be statute barred, the writ having been filed within
time.

It is for the above reasons that i concurred in the
decision to dismiss the appeal, and to award costs to the

respondent.




MORGAN, J.A.:

I have had the advantage of perusing the judgment of
Forte, J.A. and concurring as I do with the conclusion and the

reasons in which they are grounded, I shall briefly indicate the

grounds of my concurrence.

The Writ in this case expressly averred at paragraph 3:

"In acting as he did on or about the
2lst day of December, 1583 Constable
Newton Bowers did so either mali-
ciously or without reasonable or
probable cause." [Emphasis mine]

This averment is in accordance with the requirement of section 33
of the Constabulary Force Act (recited in the judgment of
Forte, J.A.). The statement of claim did not, however, satisfy
»
section 33 in that it failed to expressly allege that he "did
so either maliciously or without reasonable or probable cause”.
At the commencement of the trial before Morris, J. a preliminary
point was taken by the applicant that this failurc was fatal
to the plaintiff's case and that by virtue of the Public Autho-
rities Protection Act the matter was statute-barred.
The learned trial judge held that the Public Authorities
Protection Act was not available to the appellants. He did not
rule in their favour and amended the statcment of claim, holding
that such an amendment would not cause any injustice to the
defendant.
One ground of appeal was argued:
"That the learned trial judge erred
in law when he ruled that the Plain-
tiff's action was not statute barred
by the six year limitation of the
Limitation Act in that
(a) the Plaintiff’s failurc to
repeat in his Statement of
Claim the required words of
Section 33 of the Constabu-
lary Force Act is decemed to
be an abandonment of such
words from the Statement of
Claim and

(b) the Plaintiff is statute-

barred from amending the
Statement of Claim some
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"6 years and 5 months after the
rclevant event occurred in
order to accord with the provi-
sions of the Constabulary Force
Act."

Counsel fcr the appellants submitted that the werd “declaraticn" in

section 33 of the Constabulary Force Act was the old form of what

is now called a statement of claim (Odgers Principles of Pleadings
and Practice 13th Ed. p. 60). Therecfore, he urged, to create a

cause of action it is the statement of claim (termed “"declaration”

in section 33) which must have the words the statute requires to

be expressly pleaded. He further submitted that because the Writ

is not a pleading, the presence of the words on the endorsement

was not sufficient to satisfy the statute. He relied for support

on the English case of Wallis v. Jackson (1883) 23 Ch. D. 204 in

which it was held that the endorsement on the Writ was not a
pleading to entitle the plaintiff to move for an Crder under the
Judicature Act, 1873,

It is convenient here to note that section 2 of the
Judicature (Civil Procedure Ccde) defines “pleadings" as:

" ‘Pleading’ shall include any petition
or summons, and alsoc shall include
the statements in writing of the claim
or demand cf any plaintiff, and of the
defence or further defence cf any
defendant thereto, and of the reply or
further reply of the plaintiff, whether
to such statement of defence or to any
counter-claim of a defendant, and of
the rejoinder of the defendant to any
such reply as last aforesaid.”
[Emphasis mine]

This definition states "or summons" and by its wording
is not exhaustive. This definition, also, differs substantively
from the definition in the English jurisdiction where the word
"summons" is specifically excluded in defining a "pleading”.

In the Rules of the Supreme Court, 1970 (Order 1 Rule 4) it is
stated under "Definitions”:

" ‘pleading‘’ does not include a peti-
tion, summons, or preliminary act."
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Whereas then, in our jurisdicticn, a Writ of Summons
is a pleading, it is not sco in the English jurisdiction. It
follows that the English authority reliec on by ccunsel in his
submissicn has no relevance.

In this instance the words expressly required by the
Constabulary Force Act to be pleaded are included in the Writ so,
as conceded by counsel on the hypothesis, a cause of action was
cisclosed,

The stiatement of claim, however, must state the material
facts on which the plaintiff relies and proposes to prove, and
section 33 placcs that special burden on z plaintiff, The matter
for consideration, then, is whether or not the learned judge
properly exercised his discretion under section 259 cof the Judi-
cature (Civil Froccaure Code) to amend plcadings as may be
nccessary for the purpose of cdetermining the real guestions in
centroversy boetween the parties.

It was the submissicn of the appellants that an amend-
ment would give rise to loss of his defence under the Limitation
cf Actions Act. This cannot be sc. It 1is the Writ not the state-
ment of claim which commences the action. It is the Writ frem
wﬁich time begins tou run. This Writ was filed within the time
limited for filing and any amendment of the statement of claim
accompanying the wWrit cannot, thereforce, be affected by the
Limitaticn of Actions act. Any amendment of the statement of
claim in these circumstances could nct bring any hardship or
injustice to the appellants as the facts do not create any
aefence available to them under that Act.

The learncd trial judge properly cexercised his discre-

tion and I, too, would dismiss the appeal.
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BINGHAM J.A. (AG.)

Morris J (hyg.) Ecllowing a hearinyg commencing on may 14,
195C and cccupying his atiention fo: some five days, on May 24,
159¢ entered juagment in ravour cf ihe plaintiff/respondent
ajyainst the defencants /appellants for $37,000.00 beiny damages for
assauli. This claim arose ouc of an incident in Montego vay,
St. James con Z2lst December, 1905 in whichh the respondent was shot
and sericusly injured by the first named defendant, a police
constaile who was carxying cui ceviain cfficial duties at a Pay 2ill
av the Parish Council cftices on Payne bsureei. in ithacv city. &as
the constuble was then aciing in the course of his employment the
seccnd named cefendant was Jjoined as a defendant by viritue of section
13 of the Crown Prcceedings act.
vefore the hearing below  proceeced on the merics Morris J
had overruled a preliminary objection made by learned Counsel for
the appellants. It was subinlcled that the scatement of claim in
failing c¢o plead section 33 of the Constabulary Foice ficu disclosed
no cause of acticn anc that followiny certain well established dicta no
anencdment could be grancea by the Court as Lo Gu su would deprive
the appellants of a statutory uefence availakle to them undexr the
Limitation sct. Section 33 ieads:-
"{32) Eveiy action tc be brought
against any Constable for any act
cone by him in the execution of
his office, shall be an accion on
the case as for tert; and in the
Geclaration it shall be expressly
ulleged that such act was done
eicher naliciously cor without
recsunable ol probavle cause; if
at che trial of any such action
the plaintiff shall fail to prove
such allegaiion ue shall be non-

suited ¢r a vexdict shall be yiven
fur the defencanc.” (Emphasis mine)

The learned judye exeicising his discreticnary powers of

amendnent under secition 259 and 677 ¢f the Judicature (Civil



Procedure Code) Law, granted the amendment of the statement of
claim to include the underlined words in section 33 of the said
act (referred tc supra).

The defence filed amounted to a denial of the allegations
as sei out in the statement of claim. The first named defendant
gave evidence that the shcoting of the plaintiff/respondent was
accidental. Lefore us learned Counsel for the appellants has not
challengea the correctness of the decision of the learned
judge as to the conclusion to which he came on the merits of the
claim. &lthough Ground 2 of the appeal was concerned with che
award for damages, this was abandoned by learned Counsel foxr the
appellants at the commencement of the hearing of the appeal.

The scle ground which engaged our attention was Ground 1
which states:-

"1l. That the learned judge erred
in law when he ruled that the
plaintiff's action was noi statute
barred by the six year limitation
Act in that:-

(a) The Plaintiffs failure to
repeat in his S5Statement of
Claim the reguired woras of
section 33 of the Constabulary
Force i.cc 1s deemea to be an
abandonment of such words from
the Statement of Claim and

(L) The Plaintiff is statute barred
from smendinyg the Statement cf
Claim scme six (9) years and
five (5) months after the
relevant event occurred in orcdex
Lo accord with thie provisions of
thie Constabulary Force Act.”
it is now well seltled chat a Court has always refused
to allow a cause of action to be added where if it were allowed the
defence of the Starute of Limitations would be defeated.
There is a leng line of authorities cummencing wich Weldon
v HNeal (1C87) 1° Q.L.D. 3%¢ and continuing into thils cencury with

keida v Charlten (196C) 3 vi.l.R. 33, a decisicn of the furmer Ccurt

of Lppeal which was later affirmed Ly the Federal Supreme Court.

The lacvest in this line of authorities being the attorney General

end Specigl Constable Cowell v anthony Richards $.C.C.i. 35/60 an
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unreportea jucguenc of this Court delivered on Scb March, 1987.
From this principle the guestion that now falls for oir determination
1s whether on May l4, 1650 when Morris J {(Ay.) exercisced his
discretion in granting the amendment of the ctatement of claim
chere was a cause ¢f action in existence in respect of the macter
before him.

in crder to exanine this guestion it 15 first necessary
to consdier the Writ and its endcrsement as by section ¢ of the
Jucdicature (Civil Procedure Code) Law &ll civil actions in the
High Court are properly instituted by the filing of a Writ of
Summcns.  The section fuirther requires thac:-

“Brery such Writ shall Leicre
it is filed, be indorscd with
a Ltatement c¢f the natuce of
tiie clain mace c¢r of the
relict or wemedy required in
the action,”

The Writ of Summons and Statement of Claim in this natver were filed
on 12th September, 15€6. The indorsement on the Writ in so far

as material veads:-

“Ine Plaintifi's claim is for
damages for Assault and Dauttexy
against che bLefencants forxr that
c¢n or about che Zlst day of
Uecember, 19¢3, Constable dewton
Lowers, tlien accached to the
lontegu Lay Pelice otacion in
Saint James,; shct the Plaintiff.

Tiiwe Second CDefendant is suec under
and by varlue of the Provisions of
che Covernment of Janaica four thac
the acte complained of were
comniitted by a menber of che Jamalca
Conscabulary Force weting in the
performance or purposced perforsmance
¢i his duties as a servant or agyenc
of the Crown. 1in acting as he did
on oxr about che zisu Goy Lecember,
1503, Constable hewion Lowers Gic

so either maliciocusly ui without
reascnuble ana probable cause.”

(emphasis mine)
The Staiement of Claim which wccowpanied cie Writ in so far as is

natecrial reads:-



*l. “he vlainciff was at the
material time was at a Farish
Council Cffice at Payne Street,

in Montego Zay, Saint James

where he had gone o collect

meney on the Z.st day of Uecenber,
1553,

Z. The Second Defendant is

s0ed uncer ana Ly virtue of

the Crown Procecdings hAct as
representaitive oif the Government
of Jamaica for that the acts
cunplaine¢ of were commitceda by

a member of the Jamaica Constabulary
Furce whilst acting in or purport-
ing tu act in the periformance of
liis duties as o servenit or agent
i the Clown.

5. slternccively, the Farst
Defendant i suved in his own benalf.

“ . Un or akout the Zist day of
Decenber, 1%C3, Constzble hewtcn
Louwers, then aliaclied Lo the

Montego lLiay Police btacion in ihe
parish c¢f Saint James, intentionally
assaulted the Pleiniiff by shooting
him."™

it was tine omlissicn of the words "malicicusly ox without
reascnable and probablecacvse” from the Stetemenc of Cla.m chat provided
the lever for an attack on the validity of the clain by way of the
preliminary cbjection below and the argumencs of the appellants
Lbefore us.

On examination of thesc documents nc argument could properly
pe advanceu as Lo the Writ and its endorsemenc. Il had ceen lodged
at the Kkegisctry of the Supreme Courwt in compliuance with thie
provis.ons ¢f secvion & of the Code and in su fac «s it contained
the cssential requirements of seccion 33 of the Constabulary Force
Act, it was a valid Writ. Uaving been lodged on lzth seplember, 1580,
some two and one-nalf (2%) years following vhe incident cut of
which cthe claim arose it was well wiithin the six (u) years
limitation perioc allowed under tihe Limitation of swcetions hcc fou
such aciions.

The Statement of Claim foullowed clesely the wording of
the endorsemenc on the Wric , but was clecrly dGeflicient in omitting

the gpelairive worus iequired by section 33 ci the Conscabulary

7



14

Force sclL (supral.

in Cherlten v Reid, e cmissicn of the words maliciously
O WiiLhout reasonalle cnd probable cause from the particulars of
claim filed in the Resident Magistrates Court rencered the claim
bad.

in attorney ceneral and Cowell v Licharas both the Writ

ancd the Stacement of Cleim were wad, a situavion which rendered
the pleauings a nullicy. Any amnendnenct sought therefore weuld
have the effect ©f creating « ceuse cf actien in a causce or matter
chat was bad al: inicio.

Learned¢ Counsel fci the appellants while conceling that the
Weit in this matter was valid contends that ic dees not fall
within the definition of a pleauiny. since it is not & specially
endorsea Weic. The term "decla:zation" as it appears in section 33
of the Constabulary Force act (Supre) wes the name that beiure
the passing of tne Juuicature Aci 1i75 was given tu what is now
referred ce as a Scatement of Clalm,., This diua not, s0 he argued,
include a generally endorsed Writ., -n my oupinicen this argument
encirely mnisses the point at issue as to the ieal guestion to be
resclved., do¢rantea chae on the basis of the concession nace by
Counsel ftoo the appellants, the Woic 15 net Gefective once Lt was
filed withil the limicace.in period, time would noL comgence to run
againse Jhe plaincifi/vesponcent hence wne claim coulu noc be statute
barred.

On a clcser examinacvion of the Jucicature (Civil Frocedure

Ccde) Law section & reads.-

"pleading”

"shall incluce any pectition Of Summons,
and also shall include the statemnents

in writing of vhe claim or deawna of

any plaintiff, and of the defence ou
further defence of any detencant thereto,
anad of the reply of the plaintiff,
whether Lo such stacement of defence or
Lo any counterclaim of a defendant, and
of the rejoinaer of the defendant to any
such reply as last atforesaiu.”
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This definition which is nol eahaustive incluuing as it does Petition

or Summons wculd include a Wric of Surmons and an Ociginating
Summcns as these are documents by which pooceedings in the High
Court are instituted, This would clearly put te rest any argument
that a Writ ¢f OSummcns i1 net 2 pleading. When it is acconpanied
by & tacement of laim (as in the instant case) it therefore
forms part ¢f the pleadings in the matter.

Sectiouns 259 ana w77 of Lhe Juuicature (Civil vrocedure Cude)
Law pirovide very wide uiscretionary powers for o Courc o allow
amendment to pleadingé in such terms @s may lLe necessary for
getermining che real guestion in contreversy pevveen the parties.

These two sections i1ead: -

o

ection 255 -~ “The Courc or a Judge
nay, at any stage cf the
proceeuinygs, allow eiiher
parcy to alter or amena
indorsements or pleacings
in such manner, and on such
terms as may be just, and
2ll such amendments shall
ve made as may be necessary
for the pucpese of
decermining the real questions
in controversy between the
parcies,”

¢77. "The Court way c.der oi
allow any amenument of any
Wiit, petition, answver, nocice;
vr vther documenct whatever,
at any time on such terms as
jusiice requiles.

+t shall be lawful
fo. the Court, and every Judye
therect, and any Judge sitiing
at any Circurt Court, o otier
riresiding Officer, at all
times te amend all defects
and eIrrors in any proceeding
in caxv.il causes i maticrs,
wiether there is anything in
writing Lo amena by or not;
and whether the defect or
error be that of the party
wpplying tc amenc or not;
and all such amendments may
be made wiith or without costs,
Znd upon such terms as o
che Court c¢r Judge ©r Presiuing
Cfficer nay sce fit; cnd all



"such amenaments as
necessary for the purpose
of determining in che
existing suit the real
guestion in coniroversy
vetween e parties shall
be sou made.”

On the matecial available before the learned judge ithe two factors
which fall for decermination and stocd in the way of his discretion
beiny <exercised in the respoendents' tovour was whether the amendment
1f granted would have:-

(c.) prejudiced o: embarrassed
the appellanis

(L) caused any injustice to
the appellantis

Unaes (a) chis situation could zrise 1if the facts were such as

would fall within the line of cases sucn as keid v Charltoen oxr the

attorney General and Cowell v kichards and viher authccities within

that categoury. 1in such circumscances the amendment would Lhave the
resulc of affecting the existing legal sights of the appellants.
Kowe P, 1n :sttorney Genecal and Zowell v Richardas puts ic in chis
manney a. payes 7 and s

“Within the expevicnce of all

the newmbers ¢f this Courw

Charlton v weld s been acceptea

and followed systematically for

the past cwenty seven (27) yeais.
Patiterson J ¢rve nu authoricative
decisicn exceplt to say thai huis
attentiun has not been directeud

in the instant case ¢ any pirejudice
oi injustice wiaich the appellantcs
woulc surfer if the .mendient was
granted. The Statuces of Limitations
provice legal defences anc 50 we would
ask what ¢greater injustice ccould be
gone to @« defendant. cvhan tce fina
himself liable tc defenu @ suic which
1S LUy L continued cenerfary oo
the prevailing statute oi Limitaticns."

(emaphasis mine)
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The situaticn before Moiiis J ( g.) and with which wve
are now concerned is of such a nature that when examined show
that there is no guestion of the amencment causing any injustice
to the appellancs ncr cculd chey for that macier contend that
the application to wmend caused them any embavrassaent as the
information. contained in both the endorsement on the Writ of
Summons when - read wogether with the Stacement of Claim was
sutfficient to bring home forcibly to their notice the nature and
extenc of the claim Leing male against them., hs Mcorris J (4ay.) in
overruling che preliminarcy objcction after having reviewed che
argunenc.s at page l« of the Reccid saird:-
“in nmy view cherefore this state
ot affairs takes the matter out of
the realm ¢f & substantive point
of law inuto chot ¢f the procedural
or formal. In the circumstcances
an emendnent of the Statement of
Cluim weula not deprive ihe
defencdants of valid leyal defence
based upon the bSiatuie of Limitacions.”
in relation Lo the cbove view expoessed py the learned judge
i need only state that the Weit belny a valid cne the amenument
of the claim we:zely scoughi to braing iy in conform.ty with the
endoisenent ¢n the Writ. 4t can bLe scen therefore as more in the
nature of a tidying up process.,
incabitably the amendament granted did not thereby introduce
any new matier. In granuting it the learned judye was nct seeking
to give validity ce a claim that was nou then in existence and in my
view his disciciion was properly exevcised.
What : heve so far expressca is in my cpinion suflicient
<G Gispose cf Lhe matter. It was for these reasons that i helac
that the appeal Le dismisscc and ‘hat the judgment of ihe learned judge
Lelow TR affirmed with costs Lo the respendent to be agyreed orx

Laxed.




