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This is an appeal pursuant to Rule 2.4(3) of the Court of Appeal
Rules which provides for the hearing of a procedural appeal on

»

paper by asingle judge.

The appeal is from an order of D. Mcintosh J, made on the 6 day
of May, 2004 whereby he set aside a Judgment in Default of
Acknowledgement of Service filed on the 10" day of October, 2003
and served on the 22nd December, 2003.

The grounds of appeal are:



4.

(a)  The order of the learned judge in Chambers was
unreasonable in light of the affidavit evidence

presented by the Appellant and the Respondent in
the court below.

(b) The decision of the Learned Judge in Chambers that
the Default judgment should be set aside was

erroneous in law.

(c) It was not sufficient for the learned judge to state that
he was setling aside the judgment on humanitarian

grounds.

In his written submissions in support of the procedural appeal

counsel for the appellant stated at para. 7 page 4:

" The Learned Judge in Chambers expressed his
view that the Defendant's Affidavits were totally
without basis and after hearing the submissions
from counsel for the Defendant he indicated
there was (a) no appropriate explanation for the
delay and (b) that there was no merit shown.
Even before hearing submissions from counsel for
the Claimant the Leamed Judge indicated that
he would nevertheless be granting the order on
humanitarian grounds.”

The Notice of Appeadl with written submissions in support thereof

was filed and served on the 17 May, 2004 pursuant to Rule 2.4(1).

The respondent may within 7 days of the receipt of notice of

appeal, file and serve on the appellant any written submissions in

opposition to the appeal orin support of any cross appeal ~ See

Rule 2.4(2).



The respondent has not exercised the right conferred by Rule 2.4(2)
Conseguently, the statement attributed 1o the learned trial judge
andrepeated at (4) above remains unchallenged.

In the absence of any written judgment by the learned frial judge ,
| am disposed to accept that the learned judge below set aside the

-

judgment in Default of Acknowledgment of Service solely on

humanitarian grounds

Rule 12.4 of the Civil Procedure Rules provides for Default Judgment

for failure to file Acknowledgment of Service.
Rule 13 provides for the setting aside of Default Judgment. Rule

13.2 sets out the cases where the court must set aside default
{

judgment.

Rule 13.3 which is the relevant sub-rule sets out the cases where the court

may set aside Default Judgment. It states:

(1)

Where rule 13.2 does not apply, the court may set aside a judgment

emere.d under Part 12 only if the defendant -

(a) applies to the court as soon as reasonably practicable after
finding out that judgment had been entered;

(b) gives a good explanation for the failure 1o file an
acknowledgment of service or a defence as the case may

be: and

(c) has areal prospect of successfully defending the claim.



15.

Where this rule gives the court power to set aside a judgment the

court may instead vary it.

Before D. Mcintosh J, the claimant did not challenge the
defendant’'s contention that the application to set aside was
made as soon as reasonably practicable after finding out that
the default judgment had been entered.
Thus the issues before the trial judge were:
(i) Did the defendant give any good explanation for the failure
fo file an Acknowledgment of Service?

[i)  Has the defendant a real prospect of successfully defending

the claim?
{

If the answer to either of these is in the negative, the judge would
be obliged to dismiss the application to set aside. Only if the
answers to both are in the affirmatfive, would the court have a
discretion to exercise any power under Rule 13.3.
The learned judge having found that Thg;re was :

(a)  No appropriate explanation for the delay; and

(b)  No merit shown;

had no power to set aside the judgment on humanitarian

grounds.

Accordingly, the appedl is allowed and the order made on the

6'h May, 2004 set aside.



