JAMAICA

IN THE COURT OF APPEAL

SUPREME COURT CIVIL APPEAL NO. $9/90

BEFORE: THE HON. MR. JUSTICE ROWE, PRESIDENT
THE HON. MISS JUSTICE MORGAN, J.:i.
THE HON. MR. JUSTICE GORDON, J.A. (AG.)

BETWEEN AUBURN COURT LIMITED APPELLANT
4 ND JOHMAICA CITIZENS BANK RESPONDENT
LIMITED

Berthan Macaulay Q.C., instructed
by Rudolph Francis for #ppellant

Michael Hylton and Miss Minett PaImer
instructed by Myers, Fletcher & Gordon
for respondent

November 27 and December 20, 1590

ROWE P.:

On Hovember 22U, 1985 a specially e¢niorsed Writ
was filed in the Supreme Court by the respondent against
four defendants including iAwburn Limited, as first
defendant, claiming the sum of $4V?23ﬂ866074 anda interest
thercon. Attcrney-at-~Law Trevor Levy cniered appearance
on Lcehalf of all ithe defendants on December 11, 1985 and on
January 15, 1930 judgment was entered against all four
defendants in default of defence. Then on September 26;”1987
the Master ordered that the Wiit of Summons e amended by
deleting the name “fAuburn Limited” and substitgting there-
fer YAuburn Court Limited". Thereafter nothing was done
either to amend uhe Writ or any of the subseguent proceedings.
T April 1960 the appellant filed a Motion to set aside the

defaulc judgment, which Walker J., after a lengthy hearing,



dismissed with cosis to the responcent. It is from the
dismissal ¢f the Motion that this appeal is taken.

The main giound of appeal argued by Mr. Macaulay
was that the writ ¢of Summons was nct amended within fourteen
days from the date of the Order granting the amendment or
at all pursuant to Section 29% of the Judicature (Civil
Frocedure Code) Law, {the Coee) and the amendment was there-

fore rendered null and void.

~

Title 27 of the Code is @ntitled “i.mendmenti®.

[

Section 25% entitles the Court or a Judge to allow either
pacty to amend his "endorsement ¢r plcadings®’. Soction 260
deals wich the circumstunces in which a gplaintiff may amend
tiis “"Statement of Claim"” wiihout leave; Section 241 enables
a defendant to amend hiz "counter-claim or szt-off" without
leave in cerxtain circumstances; Section 263 provides the
opportunity for “he opposite party to plead to the amended
endorsement or pleadings covered by Jecticnz 260 and 26l.
Then Section 264 makes provision for amendment at trial.

Section 265 is in these terms:

If @ party who hag obtained
an orxcdexr for leave to amend
c¢oes not amend accordingly
within the time limited for
that purpose by the crder,
or if no time is thexreby
limited then within fouxs-
teen days from the date of
the order, such oxdeyr o
amend shall, on the expira-
“ion of such limiied time
as aforesaid, ox of such
fourteen days, as the case
may be, become ‘ipso facto'
void, unless the iime 1is
cxtended by the Court or a
Judge”.

Section 206 describes the manner in which an

amendnent .to "an endorsement or pleading" iust be made.



although “pleading" is defined to include any

petcition or summens. in the context of Title 27 that term
cannct cxtend to the formal parts of a Wrii., A&all the
sections of the Code in Title 27 make ii{ clear that only
endorsements on the Urit fall to bhe determined under that
Title. Were it otherwise, one would have expected to find
specific reference to "Writ" in Scctions 24U, z%i, and 230
of the Code. rr. Hylton submitied that the Code deals with
the amendrnieni to a Writ in Section (77 which provides ithat:

"The Court mey order or allow any

amendnent of any writ, petitien,

answear, notice; or other document

whaiever, at any time on suci

terms as justice requires’.,

sn my view the power to amend under Section €77 is
entirely independent of the powers conferred by Zections
#50~271. The sanction provicded by Section 24E5 refers to
amendmenis ordered under Title 27 and has no relevance to
amendments ordered pursuant to Secition $77. Cocnsequently
the failure by the responcent Lo amend the Vrit within four-
teen days of the Master s Crder does not render ithe amend-
ment void 1pso facto.

M. Macaulsy's second main submission was that the
Writ was issued against a non-existent entity and was there-~
fore null and void notwithsuvanding purported service thereof
upon the non-existeni entity and the entry of appearance on
behalf of that non-existenc entity. For the respondent it
was argued that the Writ was issued against an exis:iing legal
entity but due to inadverience it was mis-named. In ny view
Vialker J. applied the correct test :in determining vhe issue
whether oxr not the description of the first defendant on the

Virit as "huburn Limited" could be reqarded as a more M1SnoKer.
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“As I have said befcre it is not
in dispute that at the date of
issue of the writ th 'pplicant
was an existing Jurlsulc person.
There was no such entity as
fitted the description of
suburn Limited at that cime. I
have nce doukt that at the time
of personal service of the writ
upon the third defendanti, the
third defendant, who was then
a directo: of the applicant,
knew perfectly well that it
was the applicant that the
plaintiff intended to sue, and
that it had merely got the name
wrong. Furihermore, the third
defendant must have been well
aware of the applicant's in-
debiedness to the plaintiff.,
Significantly, that indebted-
ness hags never been denied.
Indeed, it has been affirmed
by poyments on account niade by
the applicant since the
plaintiff's judgment was
obtaincd. Significantly, too;
appearance was entered on
behalf of all the defendants
named in thé plaintiff‘s wiit
onn the day after personal
service of ihe writ upon the
third defendant. eenss in the
result, I have concluded that
the preseni case is one of mera
misdescription or misnomer which
does not invalidate the writ".

In making these f£indings and coming to his conclusion,
tialkexr J. based himself sguarely upcen the reasonable reader

test propounded by Devlin L.J. in Bavies v. Elsby Brothers, Ltd.

{15601 3 &1l E.R. &7

o

. There the plaintiff brought an action
against his emplcyers describing them in his Writ as “Elsby
Brothers (a firm)“. He later discovered that the partnership
nad been changed into & limited liability company, but made
the discovery teoo late to amend his Writ before the expira-
ticn of the relevant statute of limitacvions. If the descrip-
tion was a meye misnomer, i*t could be corrected, bur 1f it
amounted to the addition of & new party., the Couirt would not
be prepared to make che amendment which woul& deprive the

-

defendant of a good defence under the limitation statute.



Pevlin L.J. adumbrated a test which he regarded as
of general application by whichkr & Court can be guided in
deternining the questiorn: Is the mis-descriplion a mere

wisnomer or is it not? He sald at page (76 of ihe Report:

"It is a general principle of
¥nglish law, notmerely
applicable to cases of
misnomer, that the intention
which the framer cof ithne docu-
ment has in mind when he
brings it into exisience is
not material. ..... Zn English
law as a general principle,
the guestion is not what ithe
wiiter of the dcocument intended
or necant, but what a reasonable
man reading the document woula
uncderstand it to weany; and that
is ithe test which oughi to be
applied as a general rule in
cases of misnomer - which may
embrace & nuaber of other
situations aparc from misnome.
on a wirit, for example, mistake
as to identity in the malking
of a contract. The test nust »e:
How would a reasonable person
receivenyg the document taka it:
If, in all the c¢ircumstances of
the case and looking at the
document as a wholc, he would say
vo himselfs *Of course it must
mean me, but they have got ny
namne wroong', then therz is a case
of mere misncner. If, on the
othex hand, he would say:y ‘I
cannot tell frow the documeni
icseli whether they mean me or
not and 1 shall have (0 make
enguiries’, then iv secms Lo me
chat one is getcing beyond the
vealm of misnomer. One of the
factors which must operate on
che mind of the recipient of a
document, and which operates in
this casc, is whether there is
or is nut another entity to whom
cthe description on the writ
niehi refer®.

i entiicly agree withh the conclusion of Walker J.
that a reasonable reader in the position of the responsible
officers of the appellant company would have absolutely no
doubt that zhe Writ was intended for the appellant company

but that there was error in scating the appellant’s nawme.



The amended W:iit was not served upon the appellant.

-

in Paxion v. paird {183%3;:; 1 Q.p.D. 139, the English Court

of hppeal held that where there was unconditional appearance

to a Writ whichh was afterwards amended in a technical sense,

tiuat appearance stood and it was unnecessary for further

appearance to be entered before judgment could be entered.

In that case the Virit was generally indecrsed and appearance

entered. ©Cn an altempt by the plaintiff to optain summary

judgment under the Rule governing specially indorsed Writs,

the defendant obtained unconditional leave to defend. Then

the plaintiff, with the leave of the Master, amended his

Writ to turn it into a specially indorsed Writ and on this

amendod Wric sought summary judgment. in giving leave to

amend the Master ordered that the appearance entered therein

do stand as an appearance to the ¥Writ. as ancended. Of thisgs

further Order, %Wilils J. commentecd:
“That part of the master's order. |
which directed the appearance g
already entered to stand as an |
appearance to the amended writ,
seems Lo e unnecessayry and
inoperative, as the appearance |
when once entered stands, and
theire ig ne need for a fresn |
appcarance to a wiit when it i
has been awmended” '

Mo effortv has been made by the appellant i{c withdraw
the unconditional appearance c¢ntered on its behall by its
Attorney-at-Law Vrevor Levy, and it therefore stands as

the appearance to- the writ as amended.

Cne of the appellant’s minor complaints was that

Walker J. took into &ccount an irrelevant matter, viz.,
that the appellant never denied the debt o the vespondent
and was influenced thereby. If the tribunal of fact was
called upon to exercise a discretion then it would be

antivled to consider the meriis of the case. However in the



?\

instant appeal all the issues raised involved questicns of
law 1n the resolution of which ¥Walkexr J. was nct requircd
to exercise any modicum ¢f discretion.

in my view there is no merit in any of the grounds
filed and argued on behalf of the appellant and accordingly

I would dismiss thc appeal.

MORGAN J.éi. 2

1 agree.

GORDONI! J.A. (&G.):

1 sgree.



