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ROWE P.:
Marsh, J., in an oiral “Judgment delivered imnedigtcely
upun che conclusion of counsel's subkissions, made five

very short findings oi facus

L. Plaincifs dia run across voad.

2, befenuant's driveir was travelling
at very fast speed in area where
children were likely to e on Lhe

road.

3. Koad ac impact straight, dry anu
paved.

4, Find dGefendants 2/3rds to blame
for accident.

5. Accept evidence Of plaintiff heing

epileptic since accuideni,
e went on to make an award of general damages of $180,0U40

wnich wihen scaled down amounced to $5120,900 anu an awacd



of $1,002 foxr special damages. Bboth parcies appealed., The
appellancs cnallengea the judgment on the grounds that the
reapondent was eitvher wholly to blame for the accident ov
vhat nig concribution fas exceeded one third; that the award
of 554,400 for loss of future earnings was not supporied

vy evidence and that the award for pain and suffering was

substantially in excess of awards in similar cases. in

Un auguse 4, 1976, wetveen 5:00 p.m. and 6:00 p.hi.
the respondent was injured in « motor veilicle accident on

M

Lawin main woad in St. James. His injuacies as detailed
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in the Lilatement of Clain weresg
{a) fracture of the lefc femur;

(s} compound fractuve of left
lateral malleous;

(c) badly concazninaved icregular
laceration to left foot;

la;  head injury witih prolonged
unconsciousness

{e) severely defouned lefc foou;

{£) ittle toe dorsally displaced
and irmouile;

{g) complete destruction of the
nmatatarsophalangeal joint of
left licile coes

(i)  degenerative
bones of the foou;

{i) post-traumat.c epilepsy,

{j) mnodern mental retardation since
gdate of accident;

(i} con:cracture of left foot;

(1) parvial permanent disaewility
of letft foot.

A medical cextcificate from bDr. sala of the Department of

suigery, Cocnwall Regional Hospital tendered in evidence
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oy consent confirmed that the respondent was admiiced ©o

the Cornwail Regional Hospital on August 4, 1978, and under-
went surgery on the following day consisting of debridement
of lefu foot wounds and he had steinnann pin insertion.

The injuries refeired o in the medical cercificate were:
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(1) fractuyr left femur;

{2) coupound fracture of left
malleous; |

{3) badly concauinated irregular |
laceration to lefe foot; |

{4) head injury with prolonged
wconsciousness.,

The patient was put on sikeletal traction and was
ptt in a Plaster of Pasig back slab. Dr. Dala said the
respondent iecovered from head injuries after prolonged
unconscicusness and eventually had skin grafting Lo the
lefv foot on Sepcember 28, 1978, The fractures, sald Lne
Goctoxr, healed well and che respondent wus aischarged froi
hospivel on Wovember 5, 1978 to be followed up in the clinic.

There was some ditfference beitwveen the medical
evidence and chatc given by the respondent’s wmocher wiiwo said
that tciie respondent did not walk for eight wonths afier
he left the nospital and had to be lifted frem cne place
co another, «f the mothesl spowe truthiully then zhe cuuse

muy have been psycnological racier thaan physicloyical.

LSae gave some wevanls of the cxtent of the respondent's

injuries. e was unconscious for fority days; his eyes never
opened for gix days; he could not eait for tweniy days Guring
which he was on saline drip. There is some Jdifficulvy in
reconciling some of thiese time spans, but what is clear

i chat there was an extended period of unconsciousness.
Prior to whe accident, chue respondenti, said hies motiier,

was a normal chilu attending praimary scihwool. Since then

ol

e sutffers from frequeni attacks of ¢pilepsy which reguires
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medical wrceatment. His cducation nas been interruptied.
On the advice of & psychiatrist the respondent was sent
o the 8chool of liupe {an 1institution for retarded children)
for a time., As this proved wholly impraccical, the
respondent was transferred to a Special Education {lass
at his former primary wschool. lowever, when he reached
age twelve the school could ne longesr accommodate him and
he has been at home with his mother since.

i pause to seilect upon che paucity of evidence
available to this Court to properly determine the extent
of the injuries suffered by the respondent. The doctoxr
who the respondenc's counsel wished to examine at trial
did not actend Court. The Court refused Lo grant an
adjouirnment to give counsel a further opportunity to get
nold of nhis witness. It 1s always a difficult guestion
for a trial judgé as tu the manner in which he ought to
exercise his discretion on an application for adjournment

during the currency of a case. However that wmay be, 1t

G

does seem that on the facts of this case, great injusiice
may have been dointe Lo the zespondenc in not having before
the Coust all the relevanc medical evidence. o8 1 pointed

outc eaxligrf polh sides are dissatisfied witn the qguantua
0i general damayes avarded.
LiABILITY

in the Statement of Claim cthe respondent pleaded
that he was crossing the f:win main road when the appellant's
mocur vehicle collided with him and knocked him to the
ground. ac the tine of che sccident the respondent was
5ix years old. He lived with iis mocher and two older
Lrothers acrogss the road from a Park known as Tiopic Gardens.
Chilaren, many of whom live in the arca, use the Park as
a play-ground. %he road in that vicinity has been described

thus:
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Alice Vernon {Respondent's mcther)

"There 1s a deep cooner coming rcound
in direction of Monteyo Bbay. Corner
is a lefce~-hiand corner going from
Adelphi to Montego Bay. I would
call it & deep corner. Road signs
inn area - one at top another at
botton.

asphalt road., Dry. Ven stopped
about 100 feet from the corner.
Drag maris stavted about 30 feet
from the corner and neagsured 71
feet."®

w
ol
Q
g
[WB
£
‘-4‘.
c
o

“On approaching Montego Bay on that
Yoed, My house is on tihwe cight and
the Park on the lefv.”

Conley Sudaeal (appellant - owner
of minibus)

i think the corner in the goaw in
rea is really a double corner -
left and then cight.”

Neich Reeves (wituness fou appellants)

"I know area of acciadent. There 18
& cornes with a wall tiien another
little bend, then into a scraighc.
Distance beuween corner and pari -
1% chains. Corner was almosc &
double corner. Have to complete
corner before vou can see gate, I
is not a deep corner. Road about

5

25 feet wide.”

5 - ; . - =

There was ne sietch plan of tne areda and no indi~-
cacion as e the nature of the two road signs of which
Alice Vernon gpoxe. On one interprecation of measurchents
as given by Mies Vernon ana kMr. Reeves, there is a marked

sililarity. Miss Vernon had the vehicle coming to rest

101 feet frow the corner. Mr. Reeves estimaced that th

«

cistance betwoeen the corner and tie Park is 1% chains ox
99 fecet. Dut as L will show latcer one of Hr. Reeves estimace
of distance secuns to be oul of symmetry.

At the time of the accident che light was good.

YL

he respondenc had gone to the Park and it can be fairly
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inferred tnat he had left the Park for csome cemporary
purpose as his older brothers had stayed behidnd. His
g¢vidence was that ne was standing on the bank in front
of the Parx when tihe motor vehicle collided with him.
Lf this were true then he would have been on the lefi side
of the roaa as one travels from irwin to Monteys Bay.
Ochiwr evidence in che case showed clearly that the minibus
aid nov cross over to ctne right hand side of che rocad but
cravelled in almnost & straignt lince on its left side -
vide =~ che drag marks. The trial judge rigntly rejected
that assertion of che respondent and ia the light of the
pleadings which averred that ne was crossing che road atc
the cime of tire collision, this finding is unassailable,

it 1e vrue tunav there was an amenduentc of pavagiapli & Of

1 it K8

statute the word "standing”

¥

the Statement of Cluim Lo su

for the word "walkaing®. This amendment is meaningless

as chese wvas no allegation of “walking" in chat pavagraph.
The cariver of the appellant’s minibus did not

give evidence at trial. & passenger, My, Recves, who hela

che responsible posivion of Superincendent of the Montego

Suy Pirce brigade sard he was sitting in the minibus in

po
i

he left fooni seat. There was a bigger “country bus”
cravelliny aneau of his vehicle by about 2-3 bus lengehs.
Wnen the manibus rounded the corner he saw a boy standing
nears e an old lady in & gateway to the right hand side
of the road. This gateway was a mere % chain from the

i

corneir. He said chat «s soon as cthe "country bus® went

et
]

by, the ligtle boy Zan across the road. Later, he said
that the boy hwud run more than half che road before the
minipus nhit hin. The question arises then, coulu the boy
have ©un move than 12 feet wnile the minibus tiavelled

only % chain? VWhat was unchallenged waus chat the boy fell
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in fronit of whers che minibus stopped, which was at the

end of tne drag mark. There was no evidence that the respondent

was carried on the bonnet of the minibus o was pushed
along ine ground for any distance. Incee&, Me. Reeves
recalled that 1t was "a sudden scup". Beaising in mind

tie drag mask of 71 feet and the posicvion of the injured

4

respondent I incline to the view that the collision took
place just before the wminibus came to a stop. This would
mearn that when kr. Heeves gave evidence of seeing the boy
run from a gave % chain frowm the corner he must have been
mistaken., If the boy ran inte the voad when the wvicoming
vehicle was 30 feet away, then the gpeed ¢f the vehicle

would be immaterial as for all practical purposes the daver

would have had no chance of avoiding ainn impact. 'The guestion

i85 more arguable if the child 1is 10U feec ahead of the
minibus when he cormniences o scaiper across the road.
On tne above analysis of the evidence, it seems more likely
chan not, that che appellant nad or could have had sight
of the respondent when he was at least 10U feetv away.
Why then did the appellant/driver not cake evasive action?
dvidence rcom the respondent’s mother was that
she measured diay marks on the left side of the coad, indi-
cating “hat the minibus kept a stvaight course., This was 50
notwithstanding that the cespondent waus running from cighe
to left imtd tiwe path of the appellant. It 18 useless,
nowever, vo develop an igcue that the appellaunt/driver
was not keeping & proper lcok-cue as the trial judge made
no finding of negligence on his failure so o Gu and the
Respondent’s Wotice did not geek o uphold the judgment
on thils ground.
The single finding of negliyence by the trial

judge was tnat cthe "defendant’'s driver was travelling ac
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very fast gate of speed in area wihere children were likely
co be on tiie rcad”. What evidence of speed was there before
the Court. Keith Reeves said the minibus was travelling
25-30 m.p.lt. and did not change its speed when coming around
the corner. Tables taken from the dth Bdicvion of Bingnam's
Moior Claims Cases at page 112 gsnow ueveral Lraking tests.
une tabkle apptopriate for vehicles witn four-wheel braxes,
pneumatic tyres gives che minimuaia scopping distance on
dry asphalted suriace as:

34 feecr when ¢riving at 25 m.p.h. and

P o " O30 mupelrs”
The Highway Code gives the following scopping distances
in perfect conditcions, l.e, good weather, booad daylighe -

yood Gry roads:

K Overall
Thinxging Braking Stoppiny

seed Uiscance Distance pistance

20 m.p.ii. 20 feet 2y feet 40 feet

3 !} 4] 2 u 3 J W &§ _} #H ‘?’ :) L H

43 11 14 i "}f {9 i “3 Ej i i ‘: L; 14 . 11

Lf one works backwarus from the drag mark of 71

feet measusad by tiie respondent's mother and applies tlie
dignway Coue Tables which iz the higher of the two guoted
above, a braxing distance of 71 feest would approximate

to a driving speed of 37.5 miles per hour. This accual

speed would be muchi in excess of the estimaved miniluam

speed e&f the appellant’s witnessg Dut not remarkable in
releacion to thne estimate of 3v miles per hour. Yhere was

no evidence {liew this was a restricred built-~up zone in

which & special speed limit was impogsed and icv was cescainly
not open to the leavned viial judge to draw sucii an inference

from the mere reference Lo two road sigus in the arca.
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in supporc of his first ground oif appeal,

Mr. Cousins raised the guestions:

{i) Wwhat 1is the law on contsibucory
negliyence regaiding ciiildren?y
and

{ii} Does tlie evidence in the instcant

caze support the findings of
negligence made by the tr:ial juager

A useful starting peint is the statewent of tne
law at paragraph 93 Vol., 28 of 3rd Bd. oif Hals. Laws of

Engyland:

"CONTRIBUTORY NEGLIGEHCE ON THE PART OF
CHILDREN ~

A distinction nast be dirrawn onetween children
and adulis, for an act wihicn would consii-
cute conitributosy negligeiice on chie pait

of an adult may tail o ac 50 in the case

of & child or younyg person, the reascn being
that a ch.ld cannot pe expecied to he as
caveful for his own safety as an adulc.
Vihere & child is oif such aun age as co be
naturally ignovant of danger or to be unable
Lo fend for himself at all, he cannot be
said to be guilly cf countributory negligeisce
with regard Lo a matter beyond his apprecia~-
Tion, but quice youny children are held
respoensible fur not exercisang that carve
which may ieasonably be expecced of themn.

Yhere a child in doing an act wihich concii-
puted to the accident was only foliowing
the instincis natuval to his age and the
circumsiances, h4e 1s not guilty of contri-
putory neyligence, but the taking of
reascnable precaucions by tne defendant

o proteci a child against nis own propen-
ai.ies nay afford evidence that the
defendant was nol negligent, and is uiaere-
fore not liable, ‘

The guestion wheitner a child is of sufficient
age &nd intelligence to cealise and appreciate
the risks he runs so as Lo be capable of
being guilty of contrioutory negligence
iz a guestion of fact for the jury.”
i, Cousina relied upon a nuaber of avthoritciesz
co show that a child of six years of age can be guilty
of coniributory negligence anu to strengthen his submissicon

that in Lie in3canit case thie vegponuent was elther wholly

or mainly sesponsiuvle for the injury whiclki he sufifexreda.




-
-10-
e

in Speiirs v. Gorman {1966 N.Z.L.R. £97, Hardie Loys

hhad to concider on a moution for a aew trial, whether

nad given correct directions in law to a jury on che

of care reguired of a chila of cender years. in nis

.
Joa

he
standar

review

of the cases, lardie soys J. guoted & passage ifouim the

judginent of Louird Low in Cazs v. Bdinciurgh and Disic

iCct

Pramways Co. Led. [1209) 11 5.C. {(R) 1goé thats

“I'he pursuer's son was L[our years
and eighit months vld a4t the time
of tlie acciuent. Lt is quite
settled thiat there may be contii-
tucory negligence on the part of
2 child ot that tender age.
vinether there has or has not been
such negligence 1s a guestion of
circumstances. 1 do not think
titat the law on the subject has
ever been better stated than by
Lurd Justice-Clerik Moncireiff in
the case of Campibell v. Curd &
Maddison (i R. 143). ‘That was a
case in which a child, four years
of age, had had his fingers
crushed in the teeth of an oil-
cake crushing mactitne which had
been leftr unguarded in the public
street. HLs Lordsbip saids

"It would e as unsound
LO Say as & proposiiion
in law that this ciild
was not capable of negli-
gence as ce say what he
was. Wegligence iaplies

9

%

a capacrey to apprehend
intelligently cine duty,
obliyation, o precau-
tion neglecited, and thac
gepends tou a lavge degree
on the navure of that whaich
is neglecced, as well as
on the initelligence and
macuricy of the person
said vo nave neglected
it. he capacity Lo
neglect 1s a yuestion of
fact in .‘he individual
case, &8 much so as
negligence itself, which
is always a question of
fact'.”

In this o ianchof the law 1t is important

have knowledge of che child whouse conduct is called

to

in

d
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guesuion so as to be able to assess oo measurg the degree
of responsipility whaich can be attcoibuted to thau pacticular
child, rather than to children of that age as a yeneral class.

Gough v. Thoine {19667 3 411 E.R. 3%8 is a decision

of the Couwrt of Appeal in England. The craal judge had
found the plaintiff aged 13% years to be one-thiird to blame

for the accident in the most guesctionable circumstiances.

2 locry driver on seceang the plaintiff and other children

on the side of the roaa waiting to cross, stopped his ioiry,
hela outv hiis right heand to warn craffic coming along in

‘.

hiis dicecitlion te stop and uien with his left hand beckoned

5

the plainciff’s party to come across. Accepting the invi-

[

tation the plaintiff crossed in front of the lorryy and
without puausing continued across che road. An oncoming
car whicli was driven at an excessive speed diG not observe
the loryy driver's hand signal and e ran inte and injuied
the plainciff. Vo the question: Was there contributory
negligence? The +irial judge answered:

"I thaink that chere was. I
think that the plaintiff was
careless in advapcing past
thie lorry into the open road
wichout pausing toe see whether
there was any traffic coming
from her right.”

Lord Dennzng M.R. did not agree. e sasd:
"I am afraid thav I cannoc

agree wich the judge. b very

young child cannoc be yuiltey

cf contributory negligence.

An older child may be; but it

depends on Cciie Cricukistances.

A judge should ounly find a

ciitld guilcy of contcibutory

neyligence if he or she is of

SucCii an age as seasonsbly o

be cxpeccred to take precautions

for his or her own satety: and

wiien he or she is only to be

found guilty if blame should be

attached to ham or her. A chila

aas not the road sense or the



Texperience of hiis oxr her
elders. He or she 1s not
to be found guilty unless
he or she is oblameworthy.”
An aaultc would have been cxpected to verify the
lorry driver's signal that the road was cleae but a child
responding to the courtesy of the lorry driveir could not

be blamed for not being oveir-cautious and sUSPiclLous in

those circumgsuances. Three years after the decision i

~

Gough v. Thorne {supraj, Joneg v. Lawrence (1909; 3 All

199

E.R. 207 was decided by Cumming-Bruce J. at Warwickshire
Losizee. An infant boy aged 7% years, rvan ouc from behind
a pariked van across & road; apparcently withiout looking.
There was a collision petween the infant and a motoi—~cycle
wiltlch was travelling at about 55U miles per hour in a built-~
up arvea with a 30 mile per hour limit. The defence was
thiat the mocuc-cycle was being ridden ac 3U-35 miles per

hour and when the riders was about 1y feetv from the point

of cullision suddenly the infant plaintiff ran out fiom
behind chie van benind whichh he had been concealed froqm

the motor-cycle cider's view. 7The trial judge said thac

if the motor-~cycle wider's evidence was true he had

[

9,

absolutely no chance co avoid the collision and it would
therefore, be wrong to hold that ne caused the accident
Dy negligence on nis part. Bul chat evidence was roejected
and he was found guilty of negligence on reasoning which
Mr, "'rankon gasd 15 apposice in the instant appeal.

Vinen dealing with the issue of conceibutory negli-
gence Cunming-Biuce J. saids
"How 1 come to contributory
negligence. Of course, the
infant piaeintiff, then aged
seven yeais and threae monchs,
siiould not have zun out
across the road in the patih

of a wmotor bicycle driven
down the road at abouu
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“50 w.p.h. The problemn is
whethier in the case of a boy

of seven years and three

aonth:s the defendant has proved
chat the boy showed & culpable
want of care for his own safety.
Of course, 1t 13 true that he
had beern taught road discipline
any now aged 11 he descgibed 1n
tiie witnegs box witn perfect
sk1ll what he had been taught

and dig ig vecy nicely. 1 do

nct doubt chat he had received
thac¢ teacning before the date

of the accident and thet 1L he
nad given the mateer a thought

he would have realised it was

liis duty, as a natter of taking
reascnable care for his own
safecy, to advance with the
quaosit caution and look round

the corner of the van in order

co see¢ whether anyching was coming
befesce he walked or ran across
the road. The propensity,;
however, of infants of seven yevais
ana cvhree months to forget
altogether what tney have been
taughc was sensibly described by
his scunoolmistress, She made an
ovservation that if a child of
that aye wanits to yet anywhere,
he will forget all he has been
tavgint. Llie sald such chnildien
do not renember if somecvhing else
13 uppermosi inh thell minds. She
was only describing whacv 1 reygyavd
as the normal caperience of chil-
dren of the aye of seven years
and three nonthS.  coecveoooos

in my view the defendanc has failed
a5 a macter of probability to show
chat the infant plaincifi was
culpable or that his behaviour was
anything ocher than that of &
novmal chxld who is, regretfully,
momentarily forgevful cf the perils
of crossing a voad.”

There was a conflict of evidence as to how the

accident occuvived in Jones v. Lawrence {(supra) whici conflict

was resolved against the mouvor-cyclist. The Court was

of the view that because c¢f the excessive spaed of the

cyclist,

e did noc have a pioper opporitunity co brake

or swerve to avold the energency creacved by the movemenc

of che youny boy into the rocad. In aadition, tine Court
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said, he was driving in a built~up area in which he should
have realised that cthere ave always risks of unexpected
though foreseeable contingencies liite children running

out into the road. The cyclist was held to be wholly liable
for the accident.

Moore {(an infant) v. Peyner [.975)] Road Yraffic

-

Reportcs 127, concerned an injury to a six year old boy
who ran frow an entrance concealed by a parked cuacil into
the roadway and into the path of an cncoming motor cai.
The cax was being driven at the mazimum speed permissible
in that neighbourhood, viz. at about 30 miles per hour.
The driver conceded that he knew une airea well, chat he
could have eapected children to run into the road, but
that he saw no one on the road. He did not reduce nis
speed in passing the parked coach nor did he sound hiis
horn. The Courv of Appeal (U.X.) held chat the maximum
legal speed was safe in all the circumstances and the
cgefendant was not negligent in not weducinyg his speed or
to have sounded fHiis horn. The defendant‘’s duty of care
was excremely stated by Buckley L.J. to be:s

"I think that cne @must tesc his

duty ¢f ceare not by reference

to what the plaintiff actually

aid put by what sort of conduct

Ly any ciiild, at any noment of

time, the uefendant oughit reaszon-—

ably 1o have anticipated, and

te consider what course of

action he would have had to taie

1f he was going o make gulte

certain thuat no accidenc would

occur.

as the defendant had no ireal opporcunity Lo avoid

ciie accadent he was held not to be negligent. BMo mention
of contributory ne¢ligence arvose but it is apparentc from

the decision that not every young ciiild who 1s injured

in o road accident will cutomaticully obtain an awaru of



damages in negligence.

Davies v. Journeaux {197¢j Road Traffic Reporis

111 again cencevrned an infant plaintiff. Bhe was aged
1i% years atc the time of tne accident. The taccs are
instiuctive. The defendant who. had an excellenc driving
record was proceeding aloung a road 22 feet wide, which

ne knew well at 4:4U p.m. on a dry surface, ai between
20-25 miley per hour. There were pavements three feet
wide on either side 0f the voua. & front seat passenger
saw the 1i% yeai old girl momentarily standing on the
pavement when tlie car was 50-00 feet away from ners and
then she began to dash across the road looking away from
the car. The defendunt/doiver who had not sounded his
liorn and did not swe the plainciff uncil she was udashing
across tiie road, applied che brakes heavily but collided
wvith and injured her. Yhe defendant was held liazble by
che crial judye for negligence in failing to keep a proper
look-out, 1in that, if he had seen the plaintiff as soon
@3 the passenger had, the defendant could and should have

taken an avegcinyg accion by sounding hi:s horn, and thac

=

£ ne had sounded iv, the accidenit could prowably have
been averted. Wne trial judge tound the plaintiff to be
Jd% to blame LY her coneribucory neygl.ogence. both sides
appealed.

it was held on appeal (Bdmund Davies, Megaw and
Roskill LL.J) chat in che circumstances negligence by
“iw defendant/diiver had not been escablished us tihe defen-~
Gant needed co have his eyes switchiing from one direction
o anotier, lookiny at oncoming traffic, also being alert
<o the possibilicy of something emerging from the road
entrance at che off side and ceonseguently lack of proper

look-out by him was not established merely because the



passenger saw the plaintiff standing on the pavement moment-
arily, a split second or so before the defendant saw hexr
dashing across the road. Edmund Davies L.J. who delivered
the main judgment disaereed with the finding of the trial
judge as to the duty of a driver to sound his horn when
he sees a pedestrian on the sidewalk. At page 116A of
the judgment he said:

“1 would accordingly be fox

reversing this judgment,

which seems to me to impose

upon motorists the duvy of

sounding a hoin virtually

whenever they see a pedes-

trian on the adjo.ning pave-

ment, and this regardaless of

wirether the pedestirian is

manifesting any intencion of

leaving that pavement and

dashing across into the path

of the oncoming cai, which

the pedestrian could not have

failed to see had he or she

loovized. "

This case is illustrative of the fact that a
motosist 1s nob an insurexr for infant plaintiffs and is
therefore, required to pay compensatcury damages whenever
an infant is injured in a motur vehiclie accident on the
road. The age of the infanc did not natter in the case
cited above but racher whalt was material was whether <che
drivei had been negligent in the performance of nis duty
of caire towacds that child. The Court of Appeal held chat
he had behaved in a reasonable manner, he hau not failed
to keep a propes look-out in the circumstances and conse-
wuenily he was not guilty of neyuligence.

In cthe instant case tnere was no evidence whacever
to iadicate wilether the infant plainciff had instruction
as <o the precautions to be taken in crossing the road.
His mother‘s evidence wags tchacv she lived across the road

from the rark, "Cuildren from all around play at the Park -
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a lot of children in area” - was part of her evidence. The

Fh

‘irst defendani/appellant who lived within walking distance
of the respondent sald he knew Tropic Gaidens Park, knew
that people xkept animale there, thac parents and children
visited tile Park, but did not know whether chilaren played
there often. HMr., Reeves, had no knowledge that lots of
ciiilaren played in the Park, althougih he had seen children
ciiere, but not lots of ciliildrxen.
L lament the fact thai the trial judge failed
to ascertain the point of impact or to refer ©o the issue
of paying propes actention to movemenus on or oif the road-
way. On my assessment oi tche evidence the appellant drivex
had not 33 feet as his wilness Peeves stated but at least
10U feet within whicin to manceuvre when he saw or ought
to have seen the child run across the roa&. {here 1s no
evidence that tnis six yéar old boy, although desccibed
by his mother as of normal intelligence, behaved in an
outrageously unexzpected mannexr, so that the minibus driver
could nct reasovnably avoid the accidenit. Indeed, had the
boy dashed into the road 33 feel ahead of che minibus,
Mi., Cousins would be on sure ground in his subimission that
thie driver was not negligent in fa:ling fo avoid a collision.
Speed simpiiciter is not an indicaticii of negli-
gence. Adaln a speed of less than 40 miles per hour on
a straight dry aspualced suriace in good daylighic on the
open road, i.e., Lo say, not in a built~up restriclted area,
cannuc be said without moie to be a very fast rate of speed.
fdowever,; the fact that there was a public Pacrk to which

children repaireda for recreation on one side of the road

- Ve

and houseg were on the opposite side of the road firom which
it might reasonably be expected that children could emexge

at any time, would be inhibiting factors in deteirmining
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what would be a safa speed at which to travel. “there was
no evidence «f a vehicle travelling in the opposite direction
which could cause a dangerous situation if the appellanc
swerved co his right. ‘Vherefore, in my view, continuing
in a straight path foir 1% chains after seeinyg or being
able to see the respondent runnine across the road, amounted
tou negligence on the part ¢f the minibus driver and his
inability to stop the vehicle before the collision is an
indication in those circumstances that his speed even at
37.5 miles per Lour was too fasc.

On the qguestion of general damayes, Mr. Cousins
submitted that ithere was absolutely no evidence to support
the award of loss of future earnings. No evidence was
led that the plaintiff was empioyed or of the earnings
of his parents except titat his mother was a cook. He said
further that in capitalising the future loss of earnings
the trial judyge did not properly discount the capital sum
SO &s Lo acrive at it3 true present value. Our aitention

was divecited to the decision in Taylor v. Bristol Umnibus

Co. Litd, ev al [1%75) 2 11l E.R®. 1107 zn which the infant

plainciff aged 3% yeurs sugcaineu severe brain damage 1n
a cai accident, which rendered him permanently disabled
in hoth leygs and drms and loss of speecli. He had tliree
major epileptic attacxs and neeced conscant supeirvision
and nursing care day and night. In assessing danages for
loss of future earnings Loyd Denning M.R. had this to say:

"The judge assumed that Paul
would stagt earning at the

age of 19. He took the yareé-
stick of his father's position.
He took an average figure of
72,000 a year and used a mul-
tiplier of 16. Thus making

-y .‘a,';'
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Counsel for the defendants
urged us to adopt a new attitude
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“in regaird to babies who are
injured. He susgGested that

the loss of future earnings

was s¢ speculative that,
instead of trying to calculate
it, we should award a conven=-
tional sum of say #7,5ul. He
suggestea that we might follow
the advice given by Loixd bevlin
in H West & Son Lid. v. Shepherd
{19037 2 A11 E.R. ©25 atv 938,
that is:

(1) give him such a sum
as will ensure that
foo the rest of his
life, this boy will
noi, within reason,
want for anything
that money can buy;

{(ii) give him, too, com-
pensation for pain
and suffering and
loss of amenities;

{iii) but do not, in addi-
tion, give him a large
sum for loss of fucure
earnings.,

#t a very young age these are speculative
in the extreme. Who can say what a

baby boy will do with his life? He may
be in charge of a business and make
wuch noney. He may get into a

mnediocre groove and just pay his way.

Or he may be an ucter failure. It

is even more speculative with a baby
girl. She may marry and bring up a
large family, but e&rn nothing herself.
Or, she may ke a career woman, earning
hign wayes. The loss of future earnings
for a baby is s« speculative that I am
muachh tempted to accept the sugygestion

of counsel for the defendants.

This suggesiion is, however, contrary
to present practice. in the children's
cases hitherto the courts have mace an
egitimate of loss of future earnings,”

Lwrd Denning gave some examples from decided cases
and concluded by sayings:

"I cannot say that the judge was wrong
in taking an average of #2,000 a year.
T

seeeses L feel that we must follow the
accegpted practice in these cases.”

L have quoted this passage at some length for

two reasons. Ficstly, a plaintiff is not encitled to ask
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the Court for damages for loss of futuce earnings withowi
bringing some evidence on which that assessment,; howevag
speculiative, can be¢ made, Secondly, to encourage trial
judges to maxe awards based on some principle rather thdn
upon plucking figures out of the airs supported only ey
subiaission of counsel.

islready » have adverted to the fact that medical
evidence was not placed betore the Court to demonstiate
the excent of thie brain injury suffered by che respondent.
suffice it cto say that prima facie the physical injuries
together with the brain injury leading to recurring attacks
of epilepsy suffered by the responaent were more severe
than those sutfered by any of the plaintzffs in the cases
ciced by Mr. Cousins from Khan's Publications. An award
of $8U-90,0uU0 in 1988 would in hig sumiission be the maximui
that ought to be awarded.

Mr. Frankson was haiu pressed co support his
Respondent®s Notice seeking an order that the awaxd of
general damayes be increased. He had no evidential basis
on which to mount any real challenge to the award of

120,000 and gallantly endeavoured to persuade the Court
that the judge‘s award, however flawaed in its individual

pacts, was giobally sustainable. Wich this I agree.
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I need only repeat that with greater diligence
at trial, a more satisfactory result might have ensued.
Although the finding ef ocntributory negligence cannot
stand, the general damages which the plaintiff has proved
does not exceed the swi of $120,000. in the event, there-
fore, i would dismiss cthe appeal, allow ithe Respondent's

dotice in part ana confirm the award of the trial judge.

WRIGHT, J.A.:

I agree.

FORTE, J.A.:

I have had the privilege of reading the judgment
of Rowe, P. in draft and I agree with his reasons and

conclusion and there is nothing further I can add.





